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Prefatory Note. 



The pages herein reprinted from the West Coast Be- 
porter (Vols. 3 and 4, for 1884), are from the pen of John 
Norton Pomeroy, LL. D., whose recent death has been 
greatly lamented. 

His great legal abilities, his position as Professor of 
Municipal Law in the Hastings Law Department of the 
University of California, the principal Law School in that 
State, and his admitted eminence as a writer on different 
branches of the law, give an especial value to his opinions 
upon the subject of the actual operation of the Code of 
California. 

That Code is understood to be, for the most part, a copy 
of the draft reported to the Legislature of New York in 
1865, by the Code Commissioners, and therefore substan- 
tially identical with the one which has been and still is so 
persistently urged upon the attention of the Legislature of 
New York. This consideration renders the conclusions of 
Prof. Pomeroy upon this work of peculiar value to the 
legislators of New York, and to all others whose duty or 
curiosity may excite in them an interest in the question of 
Codification of the Common Law. 

The conclusions of Prof. Pomeroy appear to be these : 
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1. That the Code of California is replete with errors, 
uncertainties and inconsistencies, and that nearly every 
important section will demand judicial interpretation 
before its true meaning can be ascertained ; 

2. That under its operation the administration of the 
law in that State is threatened with a wide-spread deteri- 
oration, which will compel (unless in some manner 
arrested) an abandonment of all the Code legislation ; 

3. That for this portentous mischief no remedy can be 
expected from legislative action ; 

4. That the sole remedy lies in some deliberate adoption 
by the Courts of a method of interpretation different from 
that hitherto applied to statutory law. 

New York, April 3, 1885. 

Special Committee appointed by the New 
York Bar Association (October 

13, 1884), TO '*URGE THE REJECllON 
OP THE PROPOSED ClVIL CODE." 



THE '^ CIVIL CODE "IN CALIFORNIA. 



It is a matter of the utmost practical importance to the 
entire jurisprudence of the state, to the rights of suitors, 
and to the interests of the whole body of citizens, that the 
supreme court should openly and avowedly adopt, and 
strictly and undeviatingly follow, some well known, uni- 
form and consistent principles of interpretation, in adju- 
dicating upon, applying, and enforcing all the various 
sections of the civil code. As decision after decision is 
made giving a construction to the language of the code 
without such a method^ members of the bar w^ill be wholly 
unable to advise their clients, with any certainty, as to the 
meaning of particular provisions which have not yet been 
expressly interpreted ; and after the process has thus gone 
on for some few years, the whole law, based upon the 
code, will have become a mass of uncertainties, inconsis- 
tencies and contradictions, so that the welfare of the public 
will demand a complete repeal or abandonment of the code 
legislation. It has seemed to me that a practical benefit 
would be confen'ed upon the profession of the state by 
suggesting the true principles of interpretation which 
should be applied to the civil code. I may be permitted 
to add, that my position as a teacher of the law, compelled 
to deal with the code as a whole and with all of its separate 
parts, to examine, compare, contrast and expound all of its 
material sections as constituting elements of a complete 



system — tliis duty, I say. perhaps enables nie to perceive 
more clearly than the practicing lawyer, the defects and 
imperfections of the code, and to appreciate the imperative 
necessity of adopting some uniform method or principle in 
its constiTJCtion and interpretation. I purpose, thei-efore, 
in a few pages, to inquire, and, if possible, to show the 
trae method and principles of interpretation which should 
be adopted and pursued without deviation by the courts, 
and especially by the courts of last resort, in their work of 
judicially expounding all parts, sections and clauses of the 
civil code, so that the results of their decisions may consti- 
tute a harmonious, and consistent, and just system, and 
may determine the rights and duties of citizens with clear- 
ness and certainty. The civil code of CaHfornia, among 
all other instances of similar legislation, pre-eminently 
needs judicial interpretation. There is hardly a section, 
■whether it embodies only a definition, or whether it con- 
tains the utterance of some broad principle, or some gen- 
eral doctrine, or some single special rule, which does not 
require to be judicially interpreted in order to ascertain 
■with certainty its full meaning and effect. Upon this 
great work of construction and interpretation, the supreme 
court has, in reality, but just entered. 

Our civil code, regarded as a comprehensive system of 
statutory legislation, covering the entire private jurispru- 
dence of the state, as a scientific or practical arrangement 
and statement of the principles, d<ictrines and rules con- 
stituting that jurisprudence — in other words, as an ex- 
ample of true codification — is, even in the estimation of 
its original authors, full of defects, imperfections, omis- 
sions and even inconsistencies, which must, so far as pos- 
sible, be supplied, removed and harmonized by the courts, 
for it is useless to expect any real aid from the legislature. 
I shall • » * * attempt to collect, arrange 
and describe the most important and material of these 
defects and imperfections, which run through the entire 
code, and directly affect its essential nature as a work of 
legislation, and which imperatively demand for it some 
fixed, uniform and consistent method or principles of in- 



terpretation. In the present, and to some estent, introi 
ductory pages, I purpose simply to give one or two de- 
tached and striking instances of these defects by way of 
illustration. 

One of the most common and striking defects — a defect 
which may be said to characterize the entire code as a 
work of legislation, and is found to a greater or less extent 
in almost every section — is the employment, by its authors, 
of language which renders the meaning, intent, and conse- 
quent effect of the particular provision obscure and uncer- 
tain. From their constant, but wholly unnecessary practice, 
of abandoning well-known legal terms and phrases, the 
signification, force and effect of which had long been settled 
and certain, and of adopting instead thereof an unknown 
and hitherto unused language and terminology, as well 
in their ordinary definitions as in then* statement of gen- 
eral doctrines and single rules, they constantly create an 
uncertainty whether they intend merely to declare and 
restate, without change, a known common law definition. 
doctrine or rule, or whether, on the other hand, they in- 
tend to alter or modify such definition, doctrine or rule: 
and if tbe latter be their general intent, they make it un- 
certain how far the alteration extends. All such uncer- 
tainties — and they occur, I repeat, to a greater or less 
degree in the great majority of sections — can only be 
settled by the process of judicial interpretation. This de- 
fect, which is one of the gravest importance, and which 
imparts a destructive character to the entire legislation, I 
shall discuss at length in a subsequent page. 

Furthermore, it not unfrequently happens that in a most 
important section, introducing perhaps some new rule, 
when their general intent may he indistinctly conceived 
of and speculatively apprehended, or, in other words, can 
be supposed or guessed at, the codifiers have employed 
such partial, imperfect and restrictive language, that their 
supposed general intent is not expressed; and such a sup- 
posed meaning cannot be given to the provision without 
adding some material terms to it, and directly violating 
all the settled rules of statutory construction. In other 




irords, the rules as embodied in the actual language of the 
■section, and by giving to that language all its possible 
effect, is plainly imperfect, partial, unnecessary and even 
unjust. A court can see at once what tlie rule ought to 
have been, and can speculate and suppose that the authors 
of the code had such true rule within their general intent. 
But to construe the provision as laying down this ti'ue 
rule requires the court to bi-eak through the established 
doctrines of statutory inteipretation, to virtually incor- 
porate additional and most material words into the pro- 
vision as it stands, and thus in reality to perform thework 
j of the legislature. The court may sometimes consider 
' itself as forced to adopt tliis extreme method ot proceed- 
ing, but by doing so it violates tlie fundamental principle 
of statutory constniction, namely, that the intention of 
the legislators must be fouud in the language which tliey 
have employed, and not by importing into the clause other 
I words which they might have used, but in fact did not 
From the numerous instances of this particular de- 
fect, I give the following striking illustration. 

The following, as is well kuowu, were settled and 
familiar rules of the common law. "When a legatee is 
actually dead at the time of making the will, or dies after 
the making of the will, hut during the lifetime of the tes- 
tator, then the legacy to him was said to lapse ; in other 
words, the gift to him wholly failed, it did not pass to his 
own personal representatives, next of kin or heirs, nor had 
he any power to dispose of it by his own wiU, if he made 
one. The same rule of the common law also applied to a 
devise of any real estate. 

The effect of such '"lapse "was somewhat different in 
the two cases of a legacy and a devise. Whenevera legacy 
of personal property thus lapsed, the specific property be- 
queathed, if the legacy was "specific," or the amount of 
assets which would have been requisite to pay it, if the 
legacy was "genei-al," fell into the residuum, and passed 
by the "residuary clause" to the "residuary legatee," 
provided there was a residuary clause in the will. If there 
was no residuary clause to catch the property, then as to 
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said property the testator would die intestate; the amount 
would be actually undisposed of by the will. When a de- 
vise of land lapsed, then by the common law rule based 
upon certain arbitrary reasons, the land embraced therein 
would not be included within any residuary clause of the 
testator's real estate, even when there was such a clause ; 
but in any such case it descended to the testator's heir or 
heirs-at-law, he dying intestate with respect to such land.* 
These rules of the common law often worked great in- 
justice. As. soon as the work of legal reform began, dur- 
ing the present century, statutes were passed by the 
British Parliament and by the legislatures of many 
American States, altering their common law rules, and 
providing that, under certain circumstances described, 
legacies of personal property and devises of land should 
not ^* lapse" by the death of the legatee or devisee. All 
these amendatory statutes expressly applied to both leg- 
acies and devises ; and of course the change, if made at 
all, should extend to both alike. Let us see what legisla- 
tion on the subject is contained in the civil code. The 
code re-enacts the common law doctrine as the general rule 
applicable in all cases except certain particular ones for 
which a different rule is provided : "§ 134:3. If a devisee 
or legatee dies during the lifetime of the testator, the tes- 
tamentary disposition to him fails, unless an intention ap- 
pears to substitute some other in his place, except as pro- 
vided in § 1310." It will be noticed that this provision ex- 
pressly mentions both a devisee and a legatee. This section 
is the common law doctrine applied to all cases except 
those mentioned in § 1310. 

Turning to § 1310, we find that it reads as follows : 
' ^ When any estate is devised to any child or other relation 
of the testator, and the devisee dies before the testator, 
leaving lineal descendants, such descendants take the 
estate^ so given by the will, in the same manner as the 
devisee would have done had he survived the testator." 

* See May bank v. Brooks, 1 Bro., ch. 84 ; Goodright v. Wright, 1 P. Wms., 
897; Elliott v. Davenport, /«/ , 83; Appleton v. Rowley, L. R., 8 Eq., 139; 
BrowDe v. Hope, L. R., 14 M, 343. 
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Before commenting upon this provision, it may be well to 
compare its language with that found in other similar 
statutes. The similar English statute, which first made a 
like change in these common law doctrinea, and from 
which all of our American legislation on the subject is de- 
rived, declares in tlie plainest and most express tei-ms that 
legacies of personal property and devises of real estate to 
a child of the testator shall not lapse.* A comparison 
with the New York civil code is the most striking. It is 
well known that a very large portion of our California 
civil code was bon-owed by its author, and often copied 
word for word, directly from the provisions of the "civil 
code" prepared by the New York Commission, t The §1343 
of the California civil code, heretofoi-e quoted, is copied 
word for word, except its last clause, from § 605 of the New 
York code, which reads: "If a devisee or legatee dies 
during the lifetime of the testator, the testamentary dis- 
position to him fails, unless an intention appears to sub- 
stitute some othei' in his place." 

The section of the New York code corresponding to 
§ 1310 of the California civil code, is as follows : "§ 575. 
Whenever any real or personal property is disposed of by 
will to a descendant or a brother or sister of the testator, 
and such legatee or devisee dies during the lifetime of the 
testator, leaving a successor who survives the testator, 
such disposition does not lapse, but the thing so disposed 
of vests in the surviving successors of the legatee or 
devisee." This comparison makes it ceitain that the 
authors of the California code had the provisions of the 
New York code before them, and that in drawing up their 
g 1310 they intentionally departed from the language of 
the corresponding § 575 of the New York code in all the 
particulars in which the two are different. To show that 
the author of the California code understood perfectly 

• 1 VioL, ch. SB, i 33. 

t This proposed civil code of New York was drawn up by commlaBionew up- 
pointed under a statute of I6fi7, It waa Enullj completed, reported to the Mew 
York LegielBtDre, and publUlied in n book Tonu in 1866. This code, as thug pre- 
Twred, bus never be^n adopted b; the L^tslatnre of New York, and bas there- 
fore never become a law. 
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the distinction between a devisee and a legatee, and appre- 
ciated the importance of mentioning both "when they 
desired to state a general rule, I quote another section in 
the same connection from our civil code, namely: '^ § 1344. 
The death of a devisee or legatee of a limited interest, 
before the testator's death, does not defeat the interests of 
persons in remainder who survive the testator. " 

The § 1310 of our civil code, above quoted, is a more 
striking example of the defect which I have described. 
Its most inappropriate terms must give the courts great 
diflBculty in its interpretation, unless the judges are willing 
to boldly legislate, and add language to it which cannot 
possibly be found in it. By the plain, ordinary, unmis- 
takable meaning of its words, the section applies alone 
to, and its operation is confined alone to, the case of a 
devise of land to a devisee ; and no admissible rules of 
interpretation can make it read so as to include the case of 
a legacy of personal property. In fact, the codifiers seem to 
have taken great pains to show their intent that the sec- 
tion was to be confined to devisees of land. It is true that 
the word '* devise " may possibly appear from the context 
to embrace a testamentary gift of personal property; but 
any such meaning seems to be carefully excluded by the 
context in this section. In the first place, the codifiers 
lay down the general rule in § 1343, expressly mentioning 
both a devisee and a legatee, and apply this rule to all 
cases except those mentioned in § 1310. There we find 
that the exception of § 1310 is confined to the case of a 
devise^ and all the terms of this section are so chosen as 
to show that ^'devise" means testamentary gift of land 
alone. All the operative words are appropriate to such a 
gift and not to a bequest of personal property. We have 
** estate," "devised," and "devisee," constantly repeated. 
This conclusion is still further strengthened by the com- 
parison I have made with other similar statutes, which 
shows that the codifiers intentionally omitted all mention 
of "legacy," or "legatee." I repeat, the plain, ordinary, 
^nd natural meaning of these words confines the section to 
Revises of real estate, and excludes legacies of personal 
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property. And yet it is almost impossible to conceive that 
the authors of the code intended to have the common law 
rules in full operation in all instances of lapsed legacies, 
and to change them only in some instances of lapsed 
devises. The construction which extends this provision 
alike to lapsed devises and legacies, is the one demanded 
by the plainest requirements of justice and equity; but 
such a construction is nothing but actual legislation, and 
would violate the fundamental canons of statutory inter- 
pretation. The whole subject is thus left in great doubt 
and difficulty. 

I will very briefly mention one other example of 
the same species of defect. By § 1313 it is said: "No 
estate, real or personal, shall be bequeathed or devised to 
any charitable or benevolent society," or for charitable 
uses, *' except the same be done by and duly executed at 
least thirty days before the death of the testator; and if 
so made at least thirty days prior to said death, such de- 
vise or legacy, and each of them, shall be valid; Provided^ 
that no such devises or bequests shall collectively exceed 
one third of the estate of the testator leaving legal heirs^^^ 
etc. This S(?ction presents two difficulties for judicial 
interpretation. The first is, whether the amount of chari- 
table gifts must not exceed one-third of the gross estate 
before the testator's debts, etc., have been paid, or one- 
thiid of the net estate after such debts, etc., have been 
paid. The supreme court have settled this doubt by 
adopting the latter interpretation. The other diflBculty is 
more serious, because its answer must be, to a great ex- 
tent, arbitrary. The import of the proviso is that if the 
testator dies leaving no ''legal heirs," then there is no 
limit to the amount he may give for charitable purposes ; 
but if he does leave ''legal heirs," then he cannot give 
more than one-third of his net property for charitable, 
uses. What is meant by "legal" heirs? Can there be 
any heirs which are not legal ? What would be illegal 
heirs? Does the term "legal heirs'' mean the same thing 
as "heirs?" If so, then the proviso must mean, that if 
the testator leaves any heirs, his charitable gifts are lim- 
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ited to one-third of his net estate; while only in case he 
leaves no heirs at all, can he dispose of his property for 
charitable uses without limit. In other words, by this 
construction, it is only where his property would escheat 
for want of any heir to inherit, in case he should 
die intestate, that he can dispose of his estate by will 
without limit to charitable purposes. This construction 
seems to be unnecessarily harsh and unjust. If, on the 
other hand, the phrase ^' legal heirs" is not synonymous 
with ''heirs," what meaning can be given to it? Is it 
possible that by the term ''legal heirs" the legislature 
intended to include only lineal heirs — ^that is, issue or de- 
scendants ? Something might be said in favor of the rea- 
sonableness of this construction. But it is not my design 
to discuss the true interpretation of the section. I have 
only cited it to show that, in applying a most important 
and practical provision, the courts will be compelled 
to interpret language in an arbitrary manner, so that their 
work will differ little from actual legislation. 

I will mention briefly another entirely different and 
wholly unnecessary defect of our code — a defect which a 
little care would have removed, and which is extremely 
annoying and often misleading. It is a defect of arrange- 
ment. No reader of the code can feel certain that any 
given title or chapter relating to a particular subject mat- 
ter contains all the rules which have been enacted con- 
cerning that subject matter, and which affect the private 
rights, duties and relations of persons. Additional rules, 
often of the very highest importance, are found in wholly 
different and unconnected portions of the same code, or 
even in the other codes — ^the political code or the code of 
procedure — ^in portions where no ordinary reader would 
have expected to find them. For example, the title and 
chapters on "Marriage," "Divorce," "Husband and 
Wife," "Parent and Child," should contain all of the 
rtdes which define the status of marriage, of valid and 
void or voidable marriages, of legitimacy or illegitimacy 
of the issue, and the hke. The lawyer or the judge ought 
to feel an absolute certainty that, so far as private and 
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civil rights at least are concerned, these chaptere embraced 
every statutory rule binding on the courts relating to 
these subject matters. On the other hand, the chapter on 
"Successions" should be confined to a statement of all 
the rules determining the circumstances under which the 
relatives of a deceased are entitled to a share in his prop- 
erty, what relatives are thus entitled, and the shares of 
the property which they shall respectively receive. Bules 
deteimining who are relatives, who are legitimate or ille- 
gitimate, etc., do not belong to this chapter, but belong 
exclusively to the title which deals with the status of 
marriage and of the issue of a marriage. Such being the 
ideal of a code, what are the facts as found in our civil 
code? In the title on "Marriage" we find certain mar- 
riages declared to be absolutely void and others voidable;* 
provisions for annuling voidable marriages by a decree of 
the court;t a general provision that not only voidable 
marriages but also voidable and incestuous marriages may 
bo annulled by a judicial decree, although such proceeding 
does not seem to be made necessaiy.^: In regard to the 
legitimacy of issue, this title contains the following special 
provisions: "When a marriage is annulled on the ground 
that a former husband or wife was living, or on the ground 
of insanity, children begotten before the judgment are 
legitimate. "|| ' ' When a divorce is granted for the adultery 
of the husband, the legitimacy of children begotten of 
the wife before the commencement of the suit is not 
affected ;T^ and when the divorce is on account of the 
life's adultery, the legitimacy of the children begotten 
before the commission of the adultery is not affected, but j 
the legitimacy of her children begotten after her adultery J 
may be questioned, and must be determined by the court I 
on evidence."** 

The title "Parent and Child" says that "all children^ 
born] in wedlock are presumed to be ]egitimate."tt 
section does not make all children born in wedlock absol 
lutely legitimate; it only raises a presumption. That pr* 
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sumption may be overcome, and a child^ although born in 
lawful wedlock, may possibly, be illegitimate. Further- 
more, the section, in speaking of *^ wedlock," of course, 
means, by all rules of interpretation, lawful wedlock. If 
a marriage is absolutely void, as being incestuous or crim- 
inally bigamous, etc., there is really no wedlock, and the 
children are not born in wedlock. All these provisions 
are found in the proper title and chapters; and every 
reader of the code has a right to assume that no other 
provisions determining who are or who are not legitimate 
shall be found in any other part of the civil code, nor in 
any other of the various codes. If the authors of the 
code thought that these provisions were insuflBcient and 
proposed any additional rules, such rules should have been 
incorporated into these same chapters. Turning to the 
title on '* Successions" we find, after some general defini- 
tions, a long section,* in which the shares of property 
which the husband, wife, children, other issue and next 
of kin of the deceased intestate are entitled to take under 
various specified circumstances. The rules given in this 
section apply, of course, to legitimate children, issue and 
relatives. In the next sectionf are given rules concerning 
the rights of illegitimate children or issue to succeed. At 
the end of this section, utterly unconnected with its 
previous provisions or subject matter, and utterly foreign 
to the object and subject matter of the entire title, we 
find the following sweeping clause: ^*The issue of all 
marriages null in law or dissolved by divorce are legiti- 
mate.^^ I do not now propose to discuss the monstrous 
impropriety of this provision as a rule of law, nor its fiat 
contradiction of the special clauses cited above from the 
previous chapters of the code. Taken Uterally — and it seems 
impossible to escape from the result — it means that the 
<5liildren of all void marriages, even though incestuous or 
cjriminally bigamous, and whether annulled by a decree of 
lihe court or not, and the children of all marriages dis- 
solved by divorce, as well for the adultery of the wife as 

* § 1386. t § 1387. 
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for other causes, and even though the evidence might dem- 
onstrate the fact that the children were begotten and born 
from the adulterous connection of the wife, are legitimate, 
and as such are entitled to succeed to the propeiliy like 
other legitimate issues. My only purpose, at present, is 
to illustrate the serious defect of the Code which I am de- 
scribing. Here is a clause, not only making most sweep- 
ing additions to the rules concerning legitimacy contained 
in the chapters which properly treats of that subject, but 
even altering and contradicting those rules, found in a 
portion of the Code where no ordinary lawyer would natu- 
rally look for it— hid away, so to speak, at the end of a 
long section treating of other matters. A practicing law- 
yer might use the Code for years without noticing this 
clause; and we presume that most readei-s who have no- 
ticed it, have merely stumbled upon it. Nor is this an 
isolated and exceptional case. Unfortunately this defect 
of an-angement is found, to a greater or less extent, in all 
parts of the civil code, and certainly detracts very much 
from its usefulness. 

I will give one more illustration. The common law 
recognizes a mode of acquiring property in things by oc- 
cupancy, the property being thus acquired at once, by the 
party's own act, there being no other lawful owner. 
Finding a chattel is one mode of occupancy. At the com- 
mon law the finder of a chattel acquires the property in it 
immediately if the former owner had completely aban- 
doned it, or if there is no other owner who makes claim 
to the thing. The Civil Code recognizes occupancy as a 
mode of acquiring property, but does not define it.* In 
the title on "Deposit," there is, strangely enough, a chap- 
ter on "Finding." This chapter contains several i-ules 
defining the finder's duties towards the real owner; but 
contains no provision whatever applicable to the cases 
where the former owner had abandoned the chattel, or 
where there was no former owner who made claim, in 
which cases at common law, the finder at once acquired 



ir 

an absolute property by his act of finding. These are all 
the provisions of the Civil Code, in any matter relating to 
the subject, nor is there in the text any reference to the 
other codes. The common law i-ule referred to is, of 
course, a rule of private property, and should be embraced 
in the civil code, in the title which treats of the modes of 
acquiring property. Turning to the political code we find 
a chapter on **Lost money and goods," which prescribes 
certain proceedings to be taken by the finder in order to 
discover the true owner. This chapter alone contains a 
section embodying the common law rule by which the 
finder acquires absolute property in the chattel in case no 
owner appears to claim it.* All these provisions clearly 
have no proper place in a political code, and I venture to 
say that no person at all acquainted with statutory legis- 
lation would naturally look for them in the political code; 
and no intelligent lawyer would naturally look for them 
elsewhere than in the Civil Code in the chapter concerning 
the acquisition of property. These examples are suffi- 
cient, at present, to illustrate the defects which I have 
described. 

Having thus described and illustrated a class of special 
defects of the Civil Code, which render the true meaning 
and intent of particular provisions very uncertain, and 
which seem to require actual legislation by the Courts in 
prosecuting their work of judicial interpretation, I return 
to an examination of the Code as a whole. As stated in 
the previous pages, one main defect, which characterizes 
the entire legislation, is the uncertainty constantly felt by 
lawyers and judges, whether its provisions are intended 
as simply declaratory of existing common law doctrines 
and rules, and as mere re-enactments of them in a statu- 
tory form; or, whether, on the other hand, they are 
intended to be modifications, alterations and changes of 
the common law doctrines and rules concerning the par- 
ticular subject matter, and if so, to how great an extent 
such modifications and alterations are intended to be 

* Pul. Code, § 3189. 
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1 
earned. Tliis uncertainty results, it was remarked, pari/^ i| 
from the practice adopted by the authors of the Code in 
all pai'ts of their work, of abandoning, in their definitions 
and statements of doctrinea and I'ules, the well known 
and familiar legal words and phrases wliich have been 
generally used by judges and text-wi'iters in formulating 
such definitions, doctrines and rules, and the meaning of 
which had become perfectly fixed and certain, and of era- 
ploying in their stead new and unfamiliar words and 
phrases, unknown as terms of legal nomenclature, and 
hitherto unused by test-writers and judges, and of which 
the full meaning and effect are still unfixed and uncertain, 
and can only be ascertained and settled by a long coui-se 
of judicial interpretation. This method of using words 
and phrases does not result from any comprehensive plan 
of rejecting all technical phraseology and tei-ms of legal , 
nomenclature in framing the Code, and of expressing all 
its provisions in the simple, popular, untechnical language 
of ordinary discourse among intelligent men. The 
authors of the Code have adopted no such plan. Their 
work throughout follows the traditional and customary 
style of English and American statutory legislation ; its 
language is artificial, technical and legal, and has no 
resemblance to the popular language of ordinary discourse. 
This is seen at once by comparing it with several recent 
Codes adopted or proposed in England. These English 
examples of codification, whether drawn up by private 
authors as mere proposals or suggestions, or enacted by 
Parliament as statutory systems, have all, without excep- 
tion, I believe, abandoned the technical and legal style of 
statutory composition to which we have been accustomed 
for generations, and have adopted the simple, free, inarti- 
ficial style and language of common, intelligent speech, in 
this respect imitating the French Codes. The most re- 
markable and perfect specimen of this method is the Code 
for the British dominions in the East Indies, drawn up 
mainly, if not wholly, I beheve, by Sir James Fitzjames 
Stephen, and adopted a few yeai-s ago by Parliament. In 
order to exhibit the style and language of Codes con- 
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structed upon this plan, and to enable the reader 
to compare them with our own Civil Code, I have 
given a few brief examples in the foot note.^ These 

* As I have not, at present, a copy of the Codes of British East India, I shall 
take my illastrations from other recent works of codification ; but this will show 
the method which they have all pursued in the clearest manner. In 1878, Sir 
James Fit^ames Stephen, who is certainly one of the very ablest of English 
judg«-s and jurists, and who is the leading advocate of codification, drew up a 
renal Code for England which was, with some suggested amendments, mainly 
declaratory of the existing rules of the law concerning crimes and punishments. 
This proposed Code was submitted to Parliament, and was by it referred to a 
commission consisting of Lord Blackburn, Lord Justice Lush, and Justices Barry 
and Stephen. The commission after a most laborious examination reported back 
to Parliament a proposed Penal Code, containing a few alterations of that drawn 
up in 1878 by Mr. Justice Stephen. The draft of a Penal Code thus recommenced 
by the commission is still pending before the Parliament, and there is every rea- 
son to suppose that it will be enacted and become the criminal law of England. 
In a criminal Code, from the very nature of the>subject matter, the language must 
necessarily be, to a considerable extent, artificial and technical. It is impossible 
to adopt the simple and popular language of common discourse as freely in a Penal 
Code as in a Civil Code. The single illustration which I take at random from the 
proposed English Penal Code, will show how completely its language and style 
have abandoned the traditional form and phraseology of statutory legislation, and 
have adopted, so far as the subject would permit, the popular language and style . 
It is the section which determines when insanity takes away a person's responsi- 
bility for acts otherwise criminal, and constitutes a defense. Annexed to the 
section are " illustrations " of its meaning and operation. These illustrations are 
found in all parts of the Code, in connection with every important provision, and 
form a most remarkable feature of this type of codification. This section is as 
follows : ** No act is a crime if the person who does it is, at the time when it is 
done, prevented, either by defective mental power, or by any disease affecting his 
mind, (a) from knowing the nature and quality of his act, or (b) from knowing 
that the act is wrong, or (c) from controlling his own conduct, unless the absence 
of the power of control has been produced ny his own default. But an act may 
be a crime although the mind of the person who does it is affected by disease, if 
such disease does not in fact produce upon his mind one or other of the effects 
above mentioned in reference to that act. 

*' JllustraHon, (1st.) A kills B under an insane delusion that he is breaking a 
jar. A*s act is not a crime, (2d.), (Hd.), etc. » » » (7th.) A patient in a 
lunatic asylum, who is under a delusion that his finger is made of glass, poisons 
one of the attendants out of revenge for his treatment, and it is shown that the 
delusion had no connection whatever with the act. A's act is a crime." I say 
nothing as to the merits or demerits of the legal rules concerning insanity here 
laid down, but it is plain upon comparison that there is a most marked contrast 
between the simplicity, clearness and ease of this style and language, and the 
artificial phraseology of our Penal and Civil Codes. I add one or two, and 
perhaps better, examples from Codes not criminal. In 1872, Sir James Fitzjames 
Stephen drew up a Code of the law of evidence to be submitted to Parliament. It 
was not, however, enacted by the Legislature, and its author subsequently published 
it, with a few alterations, under the name of a ** Digest of the Law of Evidence." 
Although this is a private work, and has no higher authority than an ordinary 
text book, yet it furnishes a most admirable illustration of the type of codifica- 
tion I am describing. It is in the form of a code, as though it were a statute en- 
acted by parliament ; its provisions are expressed in simple and popular language ; 
and every important section is accompanied by " illustrations " which would form 
a part of the legislation if it had been passed. In that, it follows the type of the 
Indian Code. I give one important provision. Chap. II, art. 9, ** General defi- 
nition of relevancy. Facts, whether in issue or not, are relevant to each other 



20 

* extracts show that the authors of our Code have 
not attempted to follow this type of legislation by exer- 
cising then- rules in the simple and natural language of 
ordinary discourse or writing, but have retained the arti- 
ficial, technical, and legal phi-ases and modes of expression 
which have long characterized the English and American 
statutes. While following this style of composition which 
had become traditional in our statutory legislation, the 
authors of the Code have constantly, and often in the 

j most essential parts of their definitions and statements of 
doctrine, substituted new and unknown words and phrases 
in the place of those legal terms and expressions which 
have hitherto been generally employed by writers and 
judges, which are familiar to the profession, and the 
meaning of which are fixed and certain. 

To show tlie correctness of this statement in all its fullness 
would require a verbal analysis and criticism ol: a veiy large 

ID ona ia, or prubably mflj be, or pmbubly may have bsen, the caose uf the 
er; — IbR effeirt of Uje other ; — aa efii'ct uf tho eaiaa cauao; — a cause uf the 
le efTect; or whan the oeb shows that the other maat or cannot have occurred, 
, or probably does or did exist, or not : or that any fnct does or did exiel, or not, 
' vblch in the commoD courae of eventa wonld either have caused or have been 
caoaed by the other ; pmai/iid that such facia do not fall within tlie eiclDsive 
mlea contained in chapteri- III, IV. V, VII ; or that they do fall within the ex- 
ceptions to those rules contained In tliose chapters." [Tba four chapters here re- 
ferred to deal with particular facts which are. in general, irrelevant ; and of course 
give the Picepted taaea whi^ro the facta a™ relevant. Tbue chapter I II, deala with 
matte re of Afariay which are generally irrelevant; but also contains the sxcap- 
tions.] Anneiit'd are several ■' illustrations," some of which I quoit: 

ifi.) " k sud B each eat from the same dish and each exhibit symptoma of the aama 
poison. A'a aymptoms and B'a symptoms are relevant to each other as efiecta of 
the same cauae." (d.) " A is charged with committing a crime in London on & 

S'venday. The fact that on that aame day he was in Calcutta is relevaDt, as pror- 
g that be could not have committed the crime." («.) " The queation ia whether 
A cummitled a crime. The circumstances are such that it must have been com- 
mitted either by A, B or C. Every fact which shows this, and every fact which 
shows that neither B nor C ooDimitted it. or that either of Ihem did, or miglit 
have committed it, is relevant," etc., etc. I might quote many other cxamplea 
from this admirable little book, but thia single extract must suffice. Another 
retent worlc, by a very eminent Englieh barrister, entitled a " Digest of the IaW 
of FartDersbip." ia also writleu in the form of a code, npon the aame plan aa to 
lansnage and phraseolngy. 1 quote two short articles, cmcerning " peraona liable 
by holding out," "Art. 13: A person who has, by words apoken or written, or 
by hia conduct, led another to believe that he ia a partner in a particular firm, Is 
responsible to him aa a partner in such firm. Art. 14: Whosoever knowingly 
auffers himaelf to be represented as a partner in a particular £rm, ia liable m 
such partner to any one who baa, on the faith of anoh representations, jjiven credit 
to the firm.'' I ehall have occasion to make some observations on thia type of 
codification, when diacussing the principles of interpretation which ought to gnide 
the Courts in expoanding the provisions of our Civil Code. 
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number of sections taken from all parts of the Code. I ven- 
ture to say, that there are few important definitions and 
rules in the Civil Code which have not occasioned more or 
less perplexity, in the endeavor to interpret them, to really 
intelligent lawyers, who are familiar with the common law 
doctrines, and who have acquired the intellectual habit of 
carefully scrutinizing language in order to ascertain its real 
important effect. Such an exhaustive analysis, however, 
is unnecssary, even if my limits would permit it. To accom- 
plish the object of this essay, it will be sufficient to give 
some examples which illustrate the defects under con- 
sideration, and which show the grave importance of 
adopting some certain and consistent principles in the 
work of judicial interpretation. Every competent lawyer 
will recognize the imperfection which I am describing, and 
can supply numerous additional instances from his own 
study. Without attempting to follow any definite order, 
I shall give a few illustrations selected indiscriminately 
from different portions of the Code. 

In the title on partnership a most important rule is thus 
given : '* § 2444.^ Any one permitting himself to be repre- 
sented as a partner, is liable, as such, to third persons to 
whom such reprtsentation is communicated^ and who, on 
the faith thereof, gives credit to the partnership." The 
phrase, *'is communicated," in this section is new, and 
the meaning of it, as a legal term, is unknown. It cre- 
ates a grave doubt whether the previous rule on the sub- 
ject has not been materially changed by this provision. 
The common law rule was well settled, that a person who 
permitted himself to be represented as a partner, is liable 
to a third person, who was aware of such representation, 
who knew of it, and who, on the faith of it, gave credit to 
the firm. It made no difference how such third person 
obtained his knowledge, whether directly or indirectly, 
whether by his own observation, or from others ; and the 
fact of such knowledge might be inferred from circum- 

* Sec. 19754 of Proposed Civil Code of N. Y. 



stances.* In formulating the rule, it is not necessary to ex- 
pressly state the requisites of knowledge possessed by the 
creditor, for this is necessarily included in the requisite 
that he must give credit on the faith of such representa- 
tion. Now the word "communicated" is a word of 
narrow and special meaning. Taken in any proper sense, 
it excludes every case of mere negative and passive recep- 
tion hy the creditor, and is limited to the case of affirma- 
tive action by a third person iu conveying information to 
the creditor. ' ' Communicate " necessarily implies affirma- 
tive action, by a third person, towards the creditor. The 
only definitions given by Worcester, which could possibly 
apply are, "to give to others as partakers ;'*■ "to impart as 
a possession;" "to make known;" "to reveal;" "to dis- 
close." The definitions given by a recent English diction- 
ary, of high authority, are, "to impart;" "to reveal;" 
"to bestow." All these meanings are completely ac- 
tive. It is not my purpose to discuss, much less to settle, 
the true interpretation of this section. It is enough that 
hy employing this unusual word, the authors of the 
Code have made it extremely doubtful whether a 
most important and well settled rule of law has not 
been materia,lly changed, without any adequate motive 
for such change. This criticism is not theoreti- 
cal and verbal. In my own experience, I have 
invariably found among my ablest, most advanced and 
best read students, and among intelligent members of the 
bar, with whom I have conversed, two diametrically 
opposite opinions as to the legal meaning of this section. 
In the single case of retiring partners the liability is defin- 
itely fixed by § 2453 ; but in all other cases embraced by 
§ 2444 the liability must be uncertain until the meaning 
and effect of the section are settled by judicial interpreta- 
tion. The section is open to another, though less import- 
ant criticism. As the common law doctrine has been stated 

• See modes of slaliog Ihe doctrine in the preceding foot note. Tlie rule la 

tely laid down in a recent coae ; " Wbera a man liolda liiraaelf out aa k 

partner, or ellowa others to do it, lie is lli?n properly estopped from denying tho 

character he haa aiaulaed, and upon the faith of which credilorr may be presumed 

to have aded.' 




by judges and text-wi'iters, the term "hold out," "hold- 
ing out," has invariably been used, and has acquired a pre- 
cise meaning, and is most expressive. No other words can 
better express the fact intended to be described. I do not 
think the word " represented " is any improvement over 
the familiar term "held out ;" although I do not claim 
that that is any real uncertainty as to their having sub- 
stantially the same meaning in such a context. 

While (Considering this title on partnership I will briefly 
mention another uncertainty, although it belongs, per- 
haps, to a different class of defects which are subsequently 
described. The rule was settled at an early day that a per- 
son not in reality a partner who, by agreement, shared or 
was entitled to a share in the profits of a concern, became 
thereby liable as a partner to all creditors of the concern 
who became such while he was thus sharing, although the 
fact of his so sharing might not have been known to them 
when they gave the credit.* This rule has been reaffirmed 
by the English judges from Lord Eldon down to a very 
recent date. It has been generally, if not universally, fol- 
lowed by the American Courts, and it has been laid down 
by text writers as settled law. Nevertheless, judges have 
frequently expressed their dissatisfaction with the reasons 
upon which it was based, and have refused to enlarge its 
scope, and have carefully restricted it to the case where a 
person is entitled to a share of the profits as profits, so that 
he could compel an accounting. A few years ago the 
nile, for the first time, came before the English House 
of Lords, and by that tribunal it was overturned and 
repudiated. + The fact that such an important rule of the 
law, established for a hundred years, should be thus abro- 
gated by the Appellate Court created much comment both 
in England and in this country. The decision of the House 
of Lords has been followed by a few of the American 
Courts, but has been tacitly or openly rejected in many of 
the States. It is certain that no other rule connected with 



■The IsHding cases, eetllmg tliis doctri: 

. and Grace w. Smith, 2 W. Bl., BBS. 

f The uekbrnteii case of Cox v. Hickniftn, 



e Waugh v. Carver, 3 H. Bi., 




partnership lias occasioned so much discusaion, or has given 
rise to so many decisions as this one ; and few others are 
of more practical importance in tlie daily affairs of busi- 
ness. Yet this rule is nowhere mentioned, nor even 
alluded to by the Civil Code. The most that can be said is, 
that by the force of the general negative language of § 2445, 
taken in connection with the preceding g 2444, this rule 
may have been abolished ; but whether it is thus abro- 
gated, or whether it still remains as a part of the common 
law not included witliin the provisions of the Code, must 
remain uncertain until the question is authoritatively de- 
termined by judicial interpretation. 

I pass to the title on agency. By some of the old books 
agents have been divided into "special" and "general." 
It has been abundantly shown by modem text writers and 
judges of the highest authority, ability and learning that 
this classification of agents is without any foundation of 
fact or in law, and is misleading and useless. It is mis- 
leading, because it does not conform to the real facts, and 
tends to withdraw attention from the true distinctions. It 
is useless, because there is absolutely not a single rule of 
law which is based upon, or is derived from, or depends on 
this classification.* The authors of the Civil Code have, in 
g 2297,t expressly adopted this mode of classification, and 
have divided all agents into "special" and "general." 
What agents are included in the definition of "special" is 
left very doubtful, from the use of the indefinite word 
"transaction ;" but it is still more uncertain whether the 
classification can have any influence or effect upon the true 
interpretation of the whole title concerning agency. It 
does not appear that these two classes ci-eate any dis- 
tinction whatever in the general or special rules controlling 
the various relations arising from agency ; nor that there 
JB any differenf.e in the application of these rules to the 
one cla^ or to the other. 

* M; limits will not allow me to enter upon a disciissioa ol this BtatemeDt. 
I will only refer, ia ciirruboration of tlie t«xt, to the moat sdmirable aud coDTine- 
\ag remarks on th>^ aiibject hy the editorn of The American Leading Cages, Vol 1, 
p, SSO. and to the opinion of Jndge Comstock, in theg;reat caie of MecbanicV Bank 
r. fJ, Y. A N. IL R. R.. 13 K. Y., 699. 682. 

t 3»c, ma of Proposed OlvU Code of N. Y. 
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In continuation of the subject under examination, I 
shall add a few more illustrations to those contained in the 
last pages. In the law of agency, as it has been settled 
by judicial decision, and formulated by the ablest text 
writers, the fundamental distinction is that which has 
been established between '^ express" authority, and ^'im- 
plied" authority of the agent. This distinction runs 
through the entire law on the subject. It is not too much 
to say, that nearly all the important rules which distin- 
guish agency from other business transactions, which de- 
termine the relations subsisting between the third persons 
and the principals, or between them and the agents, and 
which fix the rights and liabilities of all these parties, flow 
directly from this fundamental division of authority into 
*' express" and ^* implied." These two terms, *' express" 
and 'implied," have been used by courts and text writers 
without exception, and no words of legal nomenclature 
have become more familiar, not only to lawyers and 
judges, but to business men generally. Their meaning 
has been made clear and certain by a long and uninter- 
tupted line of decisions, English and American; and, as a 
result, the rules of law involving or flowing from them 
are equally clear and certain. Furthermore, the distinc- 
tion is a natural and necessary one; it exists in the very 
nature of things ; and the rules derived from it are emi- 
nently just, wise and equitable. The whole doctrine of 
**imphed" authority, in particular, in all its reasons, con- 
sequences and results, is an application of the most 
beneficent principle of equitable estoppel.^ The authors 
of the civil code, most unnecessarily, and, in my opinion, 
most unwisely, have abandoned this distinction and 
momenclature. Nowhere in the title on agency do they 
mention ** express" or "implied" agency or authority. 
Instead thereof, they have adopted the hitherto unknown, 
uncertain, and, as yet, unmeaning f terms, *' actual" and 

• Upon the whole subject of "express" and "implied" authority, sew the moat 
admirable observations of the editors of the " American Leading Cases." in vol. 1, 
pp. 680-699. 

f f*. e,, having no definite, authoritative legal meaning. 



"ostensible." The important sections are the following: 

I " § 229S* — An agency is either actual or ostensible. § 2299t 

— An agency is actual where the agent is really employed 

by the principal4 § 2300 \ — An agency is ostensible where 

the prmcipal intentionally, or by want of ordinary care, 

causes a third person to believe anotlier to he his agent 

who is not really employed by him."T Subsequently, 

under the head of authority, they say: "§23l5** — An 

agent has such authority as the principal actually or 

' ostensibly confers upon him. § 23I6tt — Actual authority is 

I Buch as a principal intentionally confers upon the agent, 

I or intentionally, or by want of ordinary care, allows the 

agent to belieYe himself to possess. §2317^}:— Ostensible 

authority is such as a principal, intentionally, or by want 

of oi'dinary care, causes or allows a third person to believe 

the agent to possess." 

It would be easy to point out the imperfections, inac- 
curacies and discrepancies of these provisions considered 
as substantive rules of ]aw;I||| but it is my purpose, at 
present, only to illustrate tlie uncertainty resiiltiug from 
the substitution of a new and indefinite nomenclature in 
place of one which was familiar and definite. It is very 
plain that the code definitions of "actual "and "ostensi- 
ble " agency or authority do not appear to agree with the 

• Sec. ma of PropoBed Civil Code o( N. Y. 

+ Sep. 1774 of Proposed Civil Code of N. Y. 

I Tbe entire want of precision nnd accuracy ia this, tu a Itgal defiaitiOD, is 
apparent on the slightest examinHtion. An attornej-at-law, a facMr, a broker, ia 
Ttatln employed by his priacipal, and yet he riiay have, and ordinarily will have, a 
much Urger fnTj/ifrf authority to act and bind his principal than thai expreasly 
conferred. Irom tbe very nature of hia busineBa. A merchant's clerl; ia rtally tm- 
ployed by hla principal, and yet he may have a much broader implied authority 
than that expressly conferred upon him, arising from the principal's mode of hold- 
iog him out to the world. The eouliou thus laclis the essential elements of a legal 
definition. 

I See. 177s ot Proposed Civil Code of N. Y, 

^ This is open to tbe same criticism. An agent who ii reallg employed by a 

Erincipal, may have a larger implied authority than that expressly conferred. 
lUt it is not mj purpose to examine the correclnesa or expediency of the rule* 
contained in the Code. 

"" Sec. 1791 of Proposed Civil Code of N. Y. 
+ f Sec 179a of Proposed Civil Code of N. T. 
ii Sec. 1793 of Proposed Civil Code of N. Y. 

II For example, tbe deSDitions of "actual" and " ostensible " agtniy in IJ^ aaS9, 
3S00, do not well harmonize with the definitions of "actual" and "otteaslble" 

I OKlAonfyinggSSie, £817. 
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well settled definitions of ^^ express" and '* implied'^ 
authority as uniformly given by the ablest judges and 
text writers. The definition of ** actual" authority in 
§ 2316* appears to depart from the usual definition of *' ex- 
press" authority; while that of '* ostensible '* authority in 
§ 2317, t seems 1;o differ more widely from the ordinaiy 
modes of defining ^' implied " authority. The very essence 
of " express " authority, according to the ablest judges and 
writers, is the intention of the principal to confer it;t and 
all of the well-settled rules concerning the power of an 
agent to bind his principal by virtue of an express authority , 
are necessarily derived from this essential conception. 
The definition of * 'actual" authority in § 2316 1| seems, when 
taken literally, to include most cases of '* express" 
authority under the common law, and also some instance 
of 'implied" authority; while the definition of *' ostensi- 
ble" authority, in §2317,T seems in like manner to cover 
most cases of "implied" authority, together with some 
instances of what would be '^express" authority at the 
common law. I do not mean that such an interpretation 
must necessarily be given to the sections ; but I maintain 
that the new terms introduced by the author of the code 
have thrown this whole branch of the law into a condition 
of uncertainty which can only be removed by judicial in- 
terpretation. Unless the courts shall boldly adopt and 
rigidly follow the principles of interpretation hereafter to 
be stated, all the settled rules of the law which have re- 
sulted from the doctrines of ''express" and ''implied" 
authority of agents, must be reconstructed and formulated 
upon the basis of the definitions contained in the language 
of §§ 2316** and 2317, ft and this process would require a 
long series of decisions and several years of time ; until it 
was accomplished, these rules would be in a condition of 
doubt and uncertainty. 

* See. 1792 of Proposed Civil Code of N. Y. 

t Sec. 1793 of Proposed Civil Code of N. Y. 

t Sec. 1, Am. Lead. Cases, pp. 680-688, note of the editors. 

II Sec. 1792 of Proposed Civil Code of N. Y. 

If Sec. 1793 of Proposed avil Code of N. Y. 

*• Sec. 1792 of Proposed Civil Code of N. Y. 

ft Sec. 1793 of Proposed Civil Code of N. Y. 



The essential conception of a "trust," as a word of legal 
nomenclature, and as defined by courts and text-writers of 
the highest authority, assumes not only a confidential 
relation between two persons, but also some specific thing 
— land, chattel, money — as the subject matter of such rela- 
tion, and two co-existing estates in this same subject mat- 
ter, the one legal held by the trustee, the other equitable, 
held by the beneficiary. All the distinctive rules of law 
and of_equity concerning " trusts " are based upon these es- 
sential elements of the peculiar legal conception, namely, 
the confidential relation, the subject matter, and the two 
co-esisting estates thei'ein. It is true that the term has 
often been improperly extended, by analogy or metaphor, 
to cases where there was only the confidential relation and 
a subject matter, without the two co-existing estates ;• but 
it has never been so extended to cases where there was 
only a confidential relation between two persons. The 
ablest modem judges, English and American, have en- 
deavored to restrain all such extension of the term by 
analogy, and to restrict the use of the word to those cases 
where all of its essential elements were found. Nothing 
more tends to pi-oduce confusion and uncertainty in legal 
rules, than the use of fundamental terms in improper 
senses. The authors of the civil code in their definition 
of " trust " have totally ignored the essential elements of 
a specific subject matter over which the relation extends, 
and of the two co-existing estates in that subject matter, 
and have made it to depend alone upon the existence of a 
confidential relation between two persons. Without any 
authority whatever, they have defined " trust " so that it 
includes the obligation between an attorney and his client, 
an agent and his principal, one partner and his copartners, 
and the like, as well as cases of true and proper trusts.f 

It is, of couree, entirely uncertain how much effect will 
be given to this definition by the courts, in their work of 

" As, fur eiamplfl, to a guardian and ward, where Iha guardian roally had no 
fifofe la Ihe ward's property. Many otiier iastancea readily occur to the profea- 
aional reader. 

t Civil Code, §g 2216. 2217, 2219. 
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interpretation. If the definition should be interpreted 
literall)'', and if the meaning thus given to it should be fol- 
lowed in all its logical results, the whole grand department 
of equity relating to trusts must necessarily be modified, 
if not reconstructed. Again, by the consent of all text 
writers, and by the unanimous authority of decided cases, 
trusts have been divided into the two main classes of 
" express," created by the direct act of parties, and '' im- 
plied," or *' arising by operation of law." The latter class 
has been subdivided into ** resulting" and ^ * constructive. " 
These terms have become most familiar ; their meaning has 
been most accurately and certainly determined ; and the 
most important doctrines and rules of equity concerning 
trusts, recognize, involve, and grow out of this settled 
classification and nomenclature. Without -any good rea- 
son, and without gaining anything in precision of thought 
or of definition, the authors of the code have abandoned 
these well-known terms, and have introduced the two 
classes of 'Voluntary" and * involuntary," into which, 
they declare, all trusts are separated.* Some of these 
definitions are so very broad that, if taken literally, they 
would greatly enlarge the scope of equity jurisdiction be- 
yond its limits as hitherto settled. t 

• Civil Code, §§ 2216, 2216, 2217, 2219, 2224i. Jt is true that in the various 
sections of the previous title on trusts of real property (§§ 84'7-8'71), the words 
"express," ** implied," and "resulting," are incidentally used; but they are no- 
where defined, nor is it stated when an ** implied " or ft '* resulting " trust will 
arise. But in the title, concerning trusts in general, these familiar terms are not 
found. Of course, the positive provisions of this latter title control the inciden- 
tal expressions of the previous title, which deals only with one species of trusts. 

f For example: " § 2224* — One who gains a thing by fraud, accident, mistake, 
undue influence, the violation of a trust, or other wrongfvl act, is, unless he has 
some other and better right thereto, an involuntary trustee of the thing gained, for 
the benefit of the person who would otherwise have had it." This language is so 
broad that, if interpreted literally, it imperatively converts every one, who wrong- 
fully converts a chattel, or a sum of money, and every one who wrong- 
fully takes and carries away a chattel, or sum of money, into a constructive 
iruitee; and thus brings every ordinary wrongful conversion of chattels or money, 
and every ordinary trespasc, by taking and carrying away chattels or money, 
within the equitable jurisdiction over trusts and trustees. I do not suppose ihat 
the courts will adopt the literal interpretation, which would give such an enor- 
mous extension to the jurisdiction of equity. But this provision furnishes a 
striking illustration of the truth that, in sotne particular sections of the code, the 
courts mustf cf necessity, follow the general principles of interpretation, which I 
shall advocate ; my contention will be, that they should follow the same general 
principles throughout the entire code. 

* Sees. 1680, 1681, 1682, 1684, 1689 of Proposed Civil Code of N. Y. 
» Sec. 1689 of Proposed Civil Code of N. Y. 
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In tlie law as to negotiable instruments, all kinds of en- 
dorsements have been separated into the two general 
classes or forms of endorsements "in blank," and en- 
dorsements " in full." These two terms have long been 
used by all American and Enghsh judges, and by all text 
writers. They even belong to the legal nomenclature of 
other commrrcial nations, and are used wherever com- 
merce and mercantile business is carried on. They 
are so well known, 'that they are not confined to 
the nomenclature of the legal profession, but are 
familiar to all intelligent business men, and are 
universally used in the every-day transactions of 
life.* The meaning of these terms has been settled with 
absolute certainty ; and all the rules of the law connected 
with endorsements have been established by the courts, 
and formulated by the text writers, with reference to 
them. Yet the authors of the civil code have rejected 
these well-known mercantile terms, and have introduced 
the new and inappropriate names " general " and 
"special" to designate the classes of endorsements. f 
Even if this change in nomenclature is not likely to pro- 
duce any important modifications in the law, there must 
be more or less uncertainty in the judicial adaptation of 
settled rules to these new terms. There are several pro- 
visions in the title concerning negotiable paper, the full 
meaning, scope, and effect of which can only be deter- 
mined by a progressive course of judicial decision.^ One 

* 1 have DO doubt that if tbe intelligent mcrchanta, sad the bank cashier* and 
tellers, of San Francisco, should be asked — Whnt are "geDeral," and what ktb 
" npecial." eudorBeiiieDta ? — fuw of them would nnderstaad what waa meant, or b« 
able to pivB a correct answer. An endorsement " in blank " or " in full," tbtij 
would uiknow. 

I Civil code, §§3111,8112, 31 13>. Tbose oameB are inappropriate. The term 
" special" is certainly more proper to designate a class of endorBcmcDta wbloh 
■re peculiar and uncommon in form, — aucb as those often called " restricUCB^** 
(«. g., an endorBement " witbout recoarae," or for collection, and tbe like), — ratber 
than a class which are in most cotDmoQ and every day use. 

H Wblls my limlta will not permit any eiaroinalton of these, I will raendon one 
of tbem, whicb ia aomewbat cunoua. The civil cods deRnea endorser and eadorao- 
meat as foUowa; " One who writea his name upon a ni^otiable inBtroment, otlm- 
wtae than as a maker or acceptor, and doiivere it with his name thereon to anoUiH 
person. U called an endorser, and his act ia called an endorsement'," It will Im 
' Sees. 27B3, 3751, 2760 of Proposed Civil Code of S. Y. 
• Sec 2760 of Proposed Civil Code of N. T. 
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or two of these will be mentioned as illustrations of 
another peculiar characteristic of the civil code which, per- 
haps even more imperatively than the one now under con- 
sideration, demands a fixed, uniform, and consistent prin- 
ciple of interpretation applied to the code as a whole. The 
characteristic alluded to will be described in the next 
pages. 

I have thus given some striking instances of the un- 
certainty which must result from the adoption of new 
phraseology in the place of that which was familiar and 
settled in its meaning and effect. These few instances 
must suffice for the purpose of illustration, although they 
are far from exhaustive. Departures from the customary 
and settled terminology and phrases, more or less import- 
ant, occur in a large number of definitions and statements 
of doctrines They consist sometimes in a single word 
sometimes in a clause, and sometimes in an entire pro- 
vision. They must produce, in a greater or less degree, an 
uncertainty as to the real intent of the legislation, and 
must require, therefore, the aid of judicial interpretation 
in order to fix their true meaning and effect. Every in- 
telligent lawyer, famiUar with the common law rules as 
embodied in decisions and text-books, will readily recog- 
nize these instances in his private study of the code. 

I shall, in the following pages, brie&y describe another 

characteristic feature of the code which requires the aid of 

_i a a - - I I ■ — ■ _ _^_^ 

noticed that this definition does not require that the writing and delivery "should 
be with the intent thereby to become an endorser/* or the like. Taking this 
section literally, according to the plain meaning of its language, one who writes 
on the back of a note the words, *• I hereby, for value received, guaranty the 
payment of the within note/' and si^ns his name under the writing, and then 
delivers the note, is an endorser, and his name is an endorsement. The langua&^e 
of the section is not, and cannot be, confined to cases where a person simply 
writes his name and nothing more ; the two excepted cases show this ; and these 
are well known forms of endorsement, which consist of mere than the name ; and 
to confine the language in this mann«r would necessarily restrict the entire section 
to the single form of endorsement in blank. No doubt other provisions of the 
code define the liabilities of a guarantor as being quite different from those of an 
endorser ; but still this statutory definition of endorser and endorsement is so 
framed that, unless the courts disregard its positive language, and interpolate a 
broad exception into it, it makes a g^uarantor of a note or bill to be an endorser, 
and the signature of a guarantor to be an endorsement. Doubtless, the authors of 
the code intended no such result, but it comes from their neglecting the familiar 
and certain modes of stating legal rules, and adopting a phraseologj' hitherto un- 
used. 
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judicial interpretation in every important part, and shall 
then be in a position to discuss the principles of interpreta- 
tion which ought to be followed in order that the benefits 
of codification may be realized by the citizens of CaUf omia 
from their system of legislation. 

In considering the language of the civil code, the fact 
must be constantly remembered that it does not purport 
to embody in a statutory form all of the existing rules of 
the law upon any subject whatsoever. It contains only 
general definitions, the statements of general doctrines, 
and a very few special rules. The great mass of the 
special rules of the law, appUcable to particular circum- 
stances, may be to some extent inferences from the doc- 
trines which are formulated, but they are certainly not 
expressed in the text of the code. There must always, 
therefore, be more or less uncertainty as to which of these 
special rules are contained in and impUed by the more 
general provisions of the code, and what of them must be 
sought for by the courts, independently of the code, in re- 
ported decisions, text-books, and other common law au- 
thorities. I shall have occasion to dwell more at large 
upon this feature of the code while discussing the true 
principles of its interpretation ; I mention it now for its 
general bearing upon the language and modes of ex- 
pression which the authors of the code have adopted, and 
especially upon the source of doubt and uncertainty in- 
herent in much of their language and forms of expression 
which I am about to describe. 

The second main source of doubt and uncertainty with 
respect to the true and full meaning and effect of individual 
provisions, is found in what I may call— to express the 
thought in one word — the extreme condensation of 
language uniformly employed by its authors. This 
peculiar characteristic, so unlike the best EngUsh types 
of codification, runs through the entire legislation. The 
authors of the code seem to have struggled to express 
doctrines and rules in the fewest possible words, and they 
have thus left it often very doubtful what doctrines and 
rules they intended to state. As a rule, they give no am- 
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plifications^ explanations, examples, illustrations ; their 
doctrines and rules are laid down in the most abstract 
manner, and in the most concise and condensed form of 
words, important and independent doctrines being fre- 
quently expressed only in the separate clauses, or parts of 
a clause, which constitute portions of single section. One 
necessary consequence of this extreme conciseness and 
brevity is, that matters of the greatest importance are 
constantly left as inferences, and often as doubtful in- 
ferences, which might much easier and better have been 
expressed in the text as additional rules. Even if the 
court succeeds in drawing the correct inference, and thus 
determines the true rule, the necessity for such work of 
judicial interpretation might readily have been obviated 
by incorporating the inference in the text as a separate 
rule. In many cases, the court will have great difficulty 
in drawing the correct inference as intended by the legis- 
lature, and may sometimes reach a wrong conclusion. 
All this element of doubt, uncertainty, and possible or 
even probable error might have been completely removed 
by making the provisions of the code fuller, more detailed, 
explicit and explanatory.* 



* A striklDg illustration of my position is found in the instance mentioned in 
a previous page, as to the uncertainty concerning the full meaning of certain 
sections in the tide on partnership. See ante, p. 21. 

I there mentioned the fact that the civil code nowhere expressly alluded to the 
well settled common law rule concerning the liability to third persons, as though 
he were a partner, of one who receives a portion of the profits. I said that per- 
haps § 2446, taken in connection with g 2444, abrogated this old rule; but 
whether it did so or not was an uncertain inference which could only be estab- 
lished by judicial interpretation. The corresponding sections in the proposed 
New York civil code, from which ours is so largely borrowed, are §§ 1309 and 
1810, and are identical word for word with §§ 2444 and 2446 in our civil code. 
The New York commissioners append to their proposed §§ 1309-1310, the fol- 
lowing note : " A peculiar rule has long been established at common law, by 
which any one receiving, or voluntarily acquiring a right to receive, a share of 
the net profits of a partnership business, is liable to third person as a partner, 
whether they were aware of the fact or not (citing cases). But this rule is most 
earnestly condemned by the best writers on the subject (citing Story, and 
Lindley); and has been declared to be a bad rule by eminent jud(i:es (citing Cox 
Y. Hickman and other English cases). The commissioners therefore recommend 
the abolition of the rule." The New York codifiers there assume that the rule U 
abolished by their sections. Assuming this to be so, it would have been far better, 
easier, for them to have definitely expressed this conclusion by inserting a suitable 
provision in the text of the code ; such provision would have occupied much less 
space than their note does. But the inference which they thus assume is far from 
aosolutely certain. It is well settled, that the intention of the authors of a statute. 
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Another necessary consequence of the extreme concise- 
ness is, that it destroys one of the chief excellencies oi 
benefits claimed for the system of codification. Perhaps 
the most important and peculiar excellency of codification, 
as claimed by the ablest advocates of this system is, that! 
a code will remove the law from the special and technical 
knowledge of a single instructed class of lawyers and 
judges, and will bring it within the comprehension ant 
knowledge of all classes of citizens who possess an average 
intelhgence. The law of a state, as it now is, scattered 
through innumerable decisions and statutes, is known and 
can be known and understood, only by a small number 
of professional men who must pass their lives in 
study. A code, it is said, will destroy this monopoly of 
knowledge, and will bring the rules of the law within the 
easy cognizance of all ordinai-ily intelligent laymen. This 
supreme advantage of a code is constantly asserted by the 
advocates of codification; and if such a result were accom- 
plished it woxild certainly be an incalculable gain to th» 
whole people of a State. Whatever may be true of an 
ideal code, it cannot be denied that tho peculiar character- 
istic of our civil code, which I am describing, has com- 
pletely prevented or destroyed this benefit. Our civil 
code, from beginning to end, assumes on the part of the 
reader, whether he be lawyer, judge or layman, a full and 
accurate knowledge of the pre-existing common law.* It 
is not too much to say that there is hardly a definition or 
a statement of doctrine m the whole work the full mi 
ing, force and effect of which can be apprehended or 
understood without a previous accurate knowledge of the 
common law doctrines and rules on the same subject mat-i 
ter. The aise is even still stronger. In many very im- 
portant provisions the reader would be completely misled. 



B to the niENninsor u pnrticiilir provUion is dWit blnillng upon thai 
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and would reach the most erroneous conclusions as to the 
true meaning and effect, without such previous and accu- 
rate knowledge. Examples might easily be multiplied, 
but, simply for purposes of illustration, I will mention 
two which occur at the very commencement of the code, 
namely, the provisions concerning defamation, libel and 
slander, and those concerning the contracts of infants.* 

To return from this digression. I said above that the 
authors of the code seem to have struggled to express 
doctrines in the fewest possible words to such a degree 
that they have often left it doubtful which doctrine they 
intended to state. Wherever there are several distinct 
rules belonging to or connected with the same subject 

■ Civil Code, gg44-4S> (firfimatlim); t;§3Ji-3fii (inlant'scotilrHCIs), A person, no 
BOdtter bow grant his generalinlelH^enoB, wlio whb entirely ignorant of the Bettlad 
common law rules as to libel snil slander, could hardly derive any definile mrau- 
ing from rcaiiing theaa aections; ho "ould hardly oVbb underataml what BubjecE 
they related U). and whatever impreariiima he mig;ht form as to the actuHl ruins of 
the lav would, of nBceeaity. be ImperlBCb and erroneous. The moat diatinctlva 
end esseotial element of the leiial ciinception. malice, is not only nul delined. bnt 
it is not even alluded lo in the definiliuns of libel and of alandfT; and it ia only 
incidentally mentioned in the detinillon of " privileged commonlOHtion." No one 
ifrnurant of the pre-existing law would suppose fr<im reading § 47 that there were 
two entirely distinct classes of " privileged communications." producing entirely 
different effects upon the liabilities of the parties. The sections relating to 
inhinU' contracts, §5 33-3B, are subject to similar obaorvationa. I maji be per- 
mitted to add that in my worli bj an instrucMr this peculiririty of the civil cuda 
has been atroogty forced upon my attention. Id Prance, Italy and Germany, 
where the entire jnrispru 'ence of the State is embodied in codes, not only are all 
the important text books and treatisps for the use of lawyers compo'ied In tha 
form of conimentariea upon the text either of (he entire cmle or of some definite 
portion of it. but the inatrucLion upon the municipal law of the country inven to 
the sladents in all the universitifs hy the faculties of the law is baaed directly 
upon the text of the code. In other words, the code ia the principal text book 
on the municipal law in the haniia of the students ; and the profi-aiiir. in his lec- 
tures, dinciuses, explains and comments upon the pnirlsions of its text in thi-ir 
regnlar order. In like manner the insirnction in the Roman law conai'tta chiefly 
!d lectures based upon the text of Justinian's institutes. Such a method would 
rimpiy be impoaaible in California. To uae the civil co>le in our law ach.iiil ■■ 
the preliminary and elementary teict book, and to have the Inftruction upun its 
text, would produce moat imperfect and erroneous reaulta Attempts to pursue 
this mode have utterly failed. Exi-erience shows that the only practicable method 
of the student's obtaining an accurate iiulice of what the <aw of the State no» is 
on any pHrticular auUject. agency, sale^, negotiable iiiatrumenis, eic. elo., la by 
iDllmction first in the settled common law ii<ictrinra and rules, by thv study of 
decisions and text books, and tbey ire then in a position to enquire and to aacer- 
t^n, as far as possible, how far the civil code has altered, abrogated, auppls- 
oiented or simply declared these doctrines niid rules of the pra-oxifliing law. 
TMa method is m-cesaary, partly from 'he fact ihnt the oivil code does nut purport 
to embody the entire civil jurisprudence of the State, but chiefly from the petuliar 
ebwaeterUtic uf its comp<iHition described in the text, 

» Sees. 80-34 of Proposed Civil Code of N.Y. 

* Sees. 16-10 ut Proposed Civil Code ofN, Y, 



matter, eacli applicable to somewhat different conditioi 
of fact, but all closely related together by some common" 
bond, clearness, precision and certainty would seem to 
require that such rules should always be stated separately, 
distinctly and fully, and that, generally, even if not 
always, each should constitute a separate section or para- 
graph. The authors of the code have pursued a different 
policy. Almost without exception, I may say, under such, 
circumstauces, they have condensed all these rules in1 
one section — very often consisting of a single long and 
involved sentence — so framed that each particular rule is 
embodied in a single subdivision, or even a single clause, 
of that section. In such a case the grammatical meaning 
and effect of each clause oi' subdivision can only be deter- 
mined from the construction of all the other clauses, and 
of the entire section; and hence it necessarily results that 
the legal meaning and effect of the rule embodied in a 
single clause or subdivision is involved in that of aU the 
others; the relations between the different parts ai* 
obscured; it is difScult to determine the full import of 
each in connection with the others; and more or less 
uncertainty arises as to all the group of legal mles 
intended to be formulated in the entire section.* Instances 
will readily occur to every intelligent lawyer; for this 
mode of formulating legal rules is the peculiar character- 
istic of the entire code, and must have been consciously 
and intentionally adopted by its authors.f It will be suf- 
ficient, therefore, for my present purpose, to give a few- 
illustrations. The relations of a surety to his creditor and 
his principal debtor depend upon principles which were 
originally purely equitable. One of the most important 
questions belonging to this subject is; How far the 
liability of the surety, under a contract of suretyship, 
originally valid, may be discharged, and the 






' I have tUua dcacribtd, what is generally the fact, several 
deneed into oiie eeclioa. Occasional!; the Bame method ez' 
sections oloBely coDnected. The same obBervBtioas apply tc 

t Indeed, this foalnre has not only been BdtQilt«il, but hna been op*nly o 
mended by some advocates of the New York oode in the controversy whic' 
been carried on in that Stito dnring the past two or three years. 
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thereby exonerated, by the conduct, acts or omissions 
of the creditor, without the consent of the surety. 
This question finally depends upon the fundamental 
equity, or equitable rights of the surety as against 
his principal debtor, with which the creditor is not 
permitted to interfere. In applying this principle courts 
of equity, and after them courts of law, have, through 
a long series of decisions, established a number of 
distinct doctrines or rules. These rules have been 
developed out of the single geneial principle, but they are 
still separate, distinct, independent, applicable to different 
conditions of fact, and numerous. Their discussion runs 
through a multitude of decisions, and occupies a large 
space in every text book, dealing with the subject. They 
cannot be stated, and understood, without much explana- 
tion and illustration; and their accurate statement neces- 
sarily involves careful and often refined distinctions. The 
authors of the Code have endeavored to condense the gen- 
eral principle, and all the particular doctrines and rules, 
arising from it, into one short section containing three 
hrief subdivisions ; although they have added a further 
section, apparently applicable to one state of circum- 
stances. It is no part of my present purpose to criticise 
the language of any of the provisions cited by way of 
illustration ; but I do not hesitate to say, that any person 
leading these sections would hardly understand their pur- 
port, much less appreciate their full meaning, unless he 
was already familiar with the settled doctrines of equity 
concerning the subject matter. Certainly, the full mean- 
ing, force, and effect of these sections can only be deter- 
mined by an elaborate judicial interpretation.* Another 

♦Civil Code. §2840^, and see § 2846*. I will mention one particular uncer- 
tainty connected with these sections, and especially with § 2845*. It is well 
known to every intellifcent lawyer that a peculiar rule affecting the liability of 
Miretiea was oViginally settled by the New York Courts, and has since been fol- 
lowed by the Courts of a few other States. The rule is as follows: *' If, after the 
Hability of the principal debtor and of the surety becomes due and payable, the 
mrety fiiakes an express demand upon the creditor that he proceed at once to 
enforce his claim against the principal debtor, and the principal debtor is at that 

1 Sec. 2459 of Proposed Civil Code of N. Y. 
• Sec. 2466 of Propo-=e(l Civil Code of N. Y. 



example of this extreme condensation is found in the- 
chapter on "guaranty," where the numerous rules con- 
cerning agreements, which are apparently collateral, but' 
which are really original, and which, therefore, need not 
be expressed in writing, are all embraced in a single sec- 
tion. The language of this section is so exceedingly con- 
cise that several most important and entirely independ' 
ent rules are stated each in a single clause of one subdi- 
vision.* 

It will be proper to add a few illustrations to th(ffie given' 
at the close of the preceding pages. The common law" 
rule ia well settled that, where au act done by an assamed 
agent is of such a kind that the law requires the agent'i 
authority to be conferred in some particular manner, as by 
a writing, or by a sealed instrument, the act, when done 
without antecedent authority can, in general, only be rati- 
fied by the same sort of proceeding or in the same kind o£ 
mode as would be necessary, by tht^ law, to confer a pre- 
vious authority. Thus, whenever antecedent authority to, 

time lolvent, bo tbat the claim might be collected from him. but the credii 
fuses, or neglects, or delays to comply with the demand thus made upon hii 
ID the meantime and pending such delay by the ci-Hclitor, the principal debtor b»-' 
comes insolvent, no tliaC the claim ia really Inst as against hi m, the surety Is thereby; 
discharged from allliability :" See King u. Baldwin, IT N. T., 3S1. This rule^ 
often called the New York rule, ia rejected by the English Courla, and by thw 
Courts in a majority of the American States. It ia confi-asedly opposed ' ~ " 
fundamental principle which controls the relation between the Biirety a 
creditor and the principal debtor. It was directly and most expressly rejected hy 
the Supreme Court of California in Dane v. Corel nan, 34 Cal,. IJT. The very sbl«( 
opinion in this case reviews all the New York decisions, and those o[ other Statei 
which sustain the rales and directly overrule tbem all. The sections of the CivlL 
Code cited above do not expreasly establish this rule, and it is very donbtfoL 
whether Ihey impliedly esiabliah it. Section 2,S45 is easily ansceptible of an iik' 
(erpretatiun b; which it simply enacts the familiar equitable doctrine that a Burel}^ 
may, by a suit in etiulty. require the creditor 1o prosecute the principal debtor. 
At all events, jndjcinl interpretation is necessary to ascertain their full meaning 
■nd effect. 

■ Civil Code, g S1S4.' A very large nomber of decisions muet be examli 
e'ven to show the obj<-ct and meaning of this section. The oitthors of the Cud* 
have adopted very misleading lancnaf^e in Lha first claurs of tliU section. Tbey' 
say : ■' A pramiae to answer for the Migatioii of atiollier. in any of the fullowir"' 

cases, is d'-emed an original obligation of the promissar, and need not be 

writing." In fact, all of the rules embrared in the sucoeeding subdivisiuna of IhiM 
eection were established by the Courts as common law rules. u|>on the ezp ~" 
ground that the promise wa^ not to answer for the obligation of anotber. and 
therefore not a collateral undertaking at all. 

' Sec, 2407 of Proposed Civil Code of N, T. 
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do a certain act can only be conferred by a writing or a 
deed, such act, if unauthorized, can only be ratified by a 
writing or by an instrument under seal. This general 
common law rule is subject to one most important limita- 
tion. It applies only in those cases where the ratification 
would operate as an assent by the assumed principal; that 
is, where the ratification was either expressed by words, or 
was implied from such acts as indicate assent merely with- 
out anything more. It does not apply where the ratification 
operates by way of estoppel, where the assumed principal 
not merely indicates his assent, but does something which 
estops him from denying the authority of his assumed 
agent. This might happen when the ratification is implied 
from the principal's receiving and retaining the proceeds 
and benefits of the assumed agent's act after full knowl- 
edge of all the facts.* The civil code leaves it very doubt- 
ful whether this latter most just and righteous rule of the 
common law is not abrogated. The whole subject of rati- 
fication is dealt with in five short sections, t The first of 
these is a striking illustration of the concise mode of ex- 
pression described in the preceding article, and reads as 
follows : '' A ratification can be made only in the manner 
that would have been necessary to confer an original au- 
thority for the act ratified, or where an oral authorization 
Tvould suffice, by accepting or retaining the benefit of the 
act with notice thereof. ":|: 



* See editor's note, 1 Am. Lead. Caa., pp. 71 7-721. 

t Civil Code, §§ 2310-2314. (Sees. 1786 to 1790 of Proposed Civil Code of 
H. Y.) 

X Ibid, § 2810.^ This whole section is certainly most carelf'ss in its mode of 
expression. Read strictly according to its grammatical construction, it says, 
" that where an oral authorization would suffice, a ratification can onli/ be made by 
accepting or retaining the benefit of the act, after notice thereof ;" — since the word 
anfy, by a strict sframmatical construction, necessarily limits the second clause of 
the section as well as the first. No such absurd conclusion, however, can for a 
moment be permitted by the courts. They would certainly hold that the second 
clause simply means *' that when an oral authorization would suffice, one of the 
modes of ratification may be by accepting or retaining the benefit of the act, after 
notice thereof. ** Of course, when an oral authority would suffice, the ratification 
may be by express verbal language, or by express written language, or by acts 
other than accepting or retaining the benefit of the act, according to the circum- 
stances ; and it cannot be possible that the legislature meant to change this com- 

i Sec. 1786 of Proposed Civil Code of N, Y. 
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The sections of the code defining fraud furnish another 
illustration of the uncertainty, ambiguity, and imperfec- 
tion resulting from this extreme conciseness and brevity of 
statement, this attempt to condense several different, al- 
though related, doctrines within the Umits of a single for- 
mula or proposition. Fraud is regarded from different 
points of view by law and by equity. In law, an actual 
intent to deceive, a knowledge of the falsity — the scienter 
— is an indispensable element of the conception. There is 
no *' constructive fraud" at law. In equity such actual 
intent to deceive and knowledge of the falsity are not 
always essential. Acting upon the principle of good faith, 
courts of equity have determined several independent spe- 
cies of either actual or constructive fraud, which would 
not be fraud at law.* Actual fraud both at law and in 
equity consists either in representations or in conceal- 
ments. It is settled in equity as well as in law, that the 
intentional concealment of even a material fact known to 
a party, is not fraud, unless there was. some duty, arising 
either out of his prior relations or from the circumstances 
of the transaction itself, resting upon said party to dis- 
close. Mere concealment, with nothing else, is not fraud. t 
The civil code draws no distinction between fraud at law 
and in equity ; it is utterly silent upon any such distinc- 
tion. Its language is universal, and ignores the existence 
of any difference between law and equity. In the title on 
contracts, in the chapter upon ''Consent," it declares that 
fraud is either actual or constructive.:}: It then defines 
*' actual fraud," by a very abstract and concise mode of 

mon law rule. The first clause of the section may have abrogated the other 
branch of the common law doctrine concernin^f ratification by estoppel, mentioned 
in the text. There was no good reason for this alteration ; on the contrary, the 
plainest considerations of justice require that the entire common law doctrine 
should be retained. The section at least shows that a strictly literal interpreta- 
tion of the civil code is not always possible. 

* Without attempting any description of these various species, I may be per- 
mitted to refer to my work on equity where they are fully described ; see 2, 
Pomeroy on Eq., §§ 874, 87^, 884 (at law), 885-888 (forms of actual fraud in 
equity), 922, 928 (nature and kinds of constructive fraud in equity). 

Without discussing this proposition I refer to 2 Pomeroy on £q., §g 901, 902 
and cases cited 

i Civil Code, §1671. (Sec. 986 of Proposed Civil Code of N. Y.) 
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expression, in a section containing five subdivisions, and 
describing five distinct species of fraud.* 

While the authors of the code, in these subdivisions, 
seem to have in mind, and to be describing, the various 
forms of fraud as they exist at law, yet it is very remark- 
able that in none of the acts mentioned in these subdivi- 
sions is an intent to deceive made essential in order to 
constitute the fraud. By the language of the introductory 
clause of the section, any of the acts described in the five 
subdivisions, done by a party to the contract, with intent 
to deceive the other party, or to induce him to enter into 
the contract, constitute actual fraud. In other words, if 
the act is done in order to induce the ether party to enter 
into the contract, although without any intent to deceive 
him, it is declared to be fraud. As the doctrine has here- 
tofore been fully settled concerning fraud in connection 
with the making of contracts, both at law and in equity, 
the act (misrepresentation or concealment) must always 
be done for the purpose of inducing the other party to en- 
ter into the contract ; and at law the act must also be done 
with what the law calls an intent to deceive. In other 
words, at law, the act must be done both with an intent 
to deceive, and also for the purpose of inducing the other 
party to enter into the contract.f Is it possible that the 



* lb., §1572.^ I cannot refrain from making^ a few observatiocs upon this sec- 
tion, although it is not my main purpose to criticise the actual rules of the code. 
In the first place, it may be noticed that the section wholly omits the most com- 
mon every-day form of fraud at law, namely, *' the statement, as a fact of that 
which is not true, by one who at the time knows it to be false."* It is only by in- 
ference that this most frequent form of legal fraud, which is constantly coming 
before the courts, can be embraced within the lans^uage of the first subdivision. 
In the second place, the third subdivision \i taken literally^ must work a complete 
change in the well-settled doctrine of both law and equity concerning fraudulent 
concealments. Any suppression of a fact, by a party having knowledge of it, if 
done in order to induce the other party to enter into the contract, even if there is 
no intent to deceive tliat party, is declared to bo a fraud ; the requisite that there 
should be a duty resting upon the party to disclose, is entirely omitted from this 
section. I have already mentioned the settled doctrine of law and equity that a 
concealment is fraud only when a duty rests upon the party to disclose. This 
doctrine the section in subdivision third seems to abrogate; for taken literally, it 
declares every concealment, even when there is no intent to deceive, to be a 
fraud. 

1 Sec. 987 of Proposed Civil Code of N. Y. 

f I may refer to '2 I'omoroy on Eq., g^ 879. 880. 883 884. 
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authoi-s o£ the code, by merely inserting the disjunctive 
conjunction or into their definition, designed to effect such 
a great change in the well-settled legal doctrines concern- 
ing fraud ? It is plain that the true meaning and effect of 
this section can only be determined by an elaborate system 
of judicial interpretation. 

But this is not all. In a subsequent title on "obliga- 
tions imposed by law," fraud is again defined under the 
name of "deceit." The essential elements of deceit and 
its legal consequences are first stated.* In this general 
statement, willful deceiving and an intent to mislead are 
made indispensable. Then follows a statement of the acts 
which may constitute such deceit, in a section containing^ 
four subdivisions, and describing four separate forms of 
deceit, t These subdivisions in some respect correspond 
exactly with those of the section defining actual fraud, 
but differ from them in other respects in a remarkable 
manner. Finally, in the chapter on contracts, "construc- 
tive fraud " is defined in a section containing two subdivi- 
sions.:]; It cannot possibly refer to those instances which 
are described by text writers upon equity under the name 
of "constructive fraud." As it seems to me, the authors 
of the code intend, by the very general and vague lan- 
guage of this section, to include those instances which 
would be regarded as fraud in equity although not so at 
law. Without a full and accurate knowledge of the set- 
tled doctrines concerning equitable fraud, this language 
would convey very little definite meaning to lawyers or 



• Civi! codo, I 1709. 

■f cavil code, § 1710.' 
•wi-rd for word, willi tht 
eiprresed iq Bomewhat i 
sntidiviaioii of g 1572-* 



{Sec liai of Proposed Civil Code ot^.T.) 

Subdivisions one and four of this Bectlon are identical. 
snme subdiviaioiis of ^ l6Ti, Subdlvlaioa two. althoughi 
liffureDt iHDguage, ia tbe same in iDeaoing with the second 
Indeed, il ststeg the same doctrine, as settled by the de- 
more simple maaoer. Subiiivision three differs widelj 
from the third eubdivisinn of § 1BT2. It states the ductrine as lo fraudulent 
conceal rneut. aa settled by caarta of law and equity ; the necessary requisite of * 
duty to disclose is retained. It would be simply impossibls to recoocile these 
tno subdivisions if both were interpreted literally. 
' Sec. 1 1 42 of Proposed Civil Code of N. Y. 
• See. B87 of Propoaed Civil Code of N. T. 
t lb. § 1,678. (Sec. 988 of Proposed Cirll Code of N. T.) 



Dother illustration of ambiguity and uncertainty ia 
found in the title on negotiable instniments. It is a famil- 
iar common law rule that a promissory note paya{)le on 
demand, either with or without interest, becomes payable, 
at once, so that a suit may be brought upon it on the da; 
after its date without any actual demand.* It was f urthi 
settled with regard to such notes that they become matui 
on the nest day after their date, with all the consequences 
of such maturity. Demand of payment must be iiiade on 
that day or endorsers would be discharged ; a transfer 
after that day would be a transfer after maturity ; and 
finally, the statute of limitations began from that day.f 
Similar rules were established u ith respect to bills payable 
at sight.:|: The civil code contains the foEowing provi- 
sions concerning such demand notes: "Apparent matu- 
rity of a promissory note payable at sight or on demand, 
is 1. If it bears interest, one year after its date ; or 2, If it 
does not bear interest, six months after its date.§ This 



on 

jle^l 

m 



• HBxtun V. BiBhop., 3 Wend., 13, 

t Ic is true that siime caees had drawn a diaUnatinn Ivtwen) niiteB on demand 
wlthuut intereat. and those v)ith Interest, and had held the latter to be contlnainE' 
■ecuritiea, not maturiag at odcb ; but must at these cases had been overruled ; and 
the law as stated in the text waa gettletl by the great weight of authority. See 
Merrill u. Tod, 23 N, T.. 28; Payne ■). Gardener. 29 Id., US; Herrick u. Wool- 
TerMn, 41 Id.. 581 ; Hirat n. Broobs. 60 Barb., 8S4. 

tHee Minlman v. D'Equino, -i U. Dl., G65; Mellish v. Rawdon. H Bine:.. 416 ; 
Brady V. Little Miami E. R., H4 Barb., 240; BentoD tr. Uartin. 4n N. Y.. 34G. 

§ Civil code, §-1185.* One eingle effi;ct of tliis pruvieiun in stal^ in a aabee- 
Bnent wtian. namely : " ^ 3248.* If a pramioBury note payable on demand or at 
nght, without intertat. ix not duly pre^enteil fur payment within aix months from 
its data, the endoraera thereof are exonerated, uolesa such preaentment Is excused.' 
It is certainly Tery strans^ that no rate is given as to thit effi-et npon the endorpers 
of u failure to present a, demand note willi interest fi)r payment within a year Irom 
iUdate. The full meaning and legal effect of g313B can only be determined by 
B ronrae of judicial interpretation. What is meant by the ' apparerit tnalurlty " 
of auch a niite ? Doea it rcanlt from tbis section Ihnt no auit can be maintained on 
■ demand noie without interest until the six months from its date bare elap'^ed, 
□r on a, demand note with interest until a yenr from its date has elapsed T 
The general rule la that no suit can be maintainud U|><>n a promis-'Ory nnte befiira 
tC has matured. .The same term '' apparent maturity " is applied to all negotiable 
iastrnnieDls, io stating the time when they became due, §3 132. * Again, dues this 
Hctluu prevent the statute of limitations from be^nning to run on a demand note 
witbiint interest, until the six months from Its date have elapsed, and on a demand 
note with iiilereat until the year from its date has elapsed ? Finally, is a transfer 
of such nates, before the six months have sxpired, or the year has expired, ae the 

I Sec. 2T8B of Proposed Civil Cjde of N. T. 

' Sec, :i8S4 ofPropoaed Civil Code of N. Y. 

'" X 3782 of Proposed Civil Code ot N. Y. 
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iection is a most striking illustration of the ambiguity and 
' uncertainty which must arise from such general language, 
when it would have been so easy to have provided for the 
effects of such language by a few definite rules added to 
the text. The same ambiguity and uncertainty arise from 
the corresponding provisions concerning bills payable at 
sight, and the same observations might be made upon 
them.* 

It is wholly unnecessary to extend these pages by mul- 
tiplying such examples, especially as it is not at all my 
main purpose to criticise the civil code as a work of legis- 
lation. It is apparent, from the illustrations already 
given, that there are several important sources of ambi- 
guity, uncertainty and possible error in the order, method, 
employment of legal phraseology, use of language, and 
concise manner of stating doctrines and rules, adopted by 
the authors of the code. The highest interests of the 
State require that these defects shr^uld be removed, and 
that the code sliould, as far as possible, be rendered clear, 
certain, and comprehensible, not only to judges and law- 
yers, but to aU intelligent laymen. This result might be 
reached by a complete revision and reconstruction of the 
code itself through the labors of an able commission appoint- 
ed for that purpose under the authority of the legislature. 
Such a reform is, at present, wholly impracticable. There 



caee may be, a tranBfer before maturity, so Ihti. the transferoe may be a bona fidt 
b-MtC ; and 19 a transfer after Ibeae timea a transfer after mataritj 7 AU thsBS 
quesCiuna miglit easily have been settled, and sliimld have been settled by plun 
and UDequivocal rolea of ttie code ilaelf. One very curinua reauk may poini^y 
follow from the jadicial interpretation of tiiifl aeclioo. If it ahoald be held thst 
the comriinn law rule allowing; u suit on a demand note with or witbuut interest, 
to bebniught at any time after the day of its data, had not been changed ; and if it 
ahould be fnrlher held that the statute of limitations dues not bei;in to run ou aucb 
notes until six months or a year from their duta have elapsed, aa the case may be, 
then we shall have the foUuwini; stranj^ result; A note payable on demand with 
interest is not barred until five years iiave run from its date, while a note payable 
one day after date is barred in four years and a day, a note payable in oni month 
after date is barred in four years and a month. The possibility for suchastrangn 
inoansisluncy could easily have been obviated. 
■ "Civil code, §83134,'-' 3IBB.= 321B.' 



» Sm, a7S4 ofProposed Civil Code of N. Y. 

* See, 2834 of Proposed Civil Code of N. T. 

* Sec. 2SRT ul Proptnedavil Code of N. Y. 
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is no reason to expect any interference by the legislature ; 
and if it should interfere, there is no reason to anticipate 
any real improvement as the result. To reconstruct and 
perfect the civil code according to the highest type of codi- 
fication, would require the uninterrupted labors, extend- 
ing through a considerable period of time, of a commis- 
sion composed of the very ablest lawyers in the State. 
The expense of such a commission the legislature would 
not incur, although it would be far less in amount than 
the necessary cost of judicially interpreting the present 
code through a long succession of decisions. The only 
practicable method, therefore, of removing ambiguity 
from the text of the code, of ascertaining the meaning of 
its provisions and determining their effect with certainty, 
is by the process of judicial interpretation. 

We thus reach the final question, what principles should 
guide the courts, and especially the court of last resort, in 
this work of interpretation ? It is possible, of course, that 
the courts should adopt and follow no general principle 
whatever. If in one case depending upon a rule of law 
formulated in the code, the court should rest its decision 
wholly upon the pre-existing common law rule, without 
making any reference whatever to the text of the code, 
and should thus virtually treat that provision as being 
simply declaratory of the common law rule with all of its 
consequences and effects ; if, in another similar case, the 
court should rest its decision wholly and exclusively upon 
the very text of the code, interpreting the provision 
strictly according to its very letter, making no reference to 
the pre-existing common law rule on the subject, and 
should thus virtually treat the common law rule as though 
it never had existed, and the provisions of the code as be- 
ing the first and only source of the rule ; and if in still 
another case the court should rest its decision both upon 
the text of the code and upon the pre-existing common 
law rule, treating the common law rule as the foundation, 
construing the code provision by its light, and enquiring 
how far, by a reasonable interpretation of its language it 
had altered, added to, or simply declared the common law 
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rule ; then the court would plainly be guided by no prin- 
ciple of any kind ; its work of intei-pretation would be 
conducted, if I may be permitted to use the expression, in 
a haphazard manner. In this manner, particular and 
iaolated sections or clauses of the code might be inter- 
preted ; but there would be no interpretation of tbe civil 
code. 

It is evident that such a method, or rather absence of 
method, in construing the code, as last described, must in- 
evitably work a serious injury to tbe jurisprudence of the 
State, to tbe administration of justice, to the rights of 
Bnitors, and tbe entire people of California. If it should 
become apparent that the courts are guided by 7io fixed 
system of interpretation, but are proceeding, as it were, 
in a haphazard course, that without any rule they con- 
stme one section in the loosest and most liberal manner, 
as though common law doctrines alone governed us, and 
another section in the most strict and literal manner, as 
though no common law doctrines had ever existed, and 
still another section in a moderate manner, by combining 
and comparing the original common law docirine with the 
language of the text, and the like, then no member of the 
bar, however intelligent and learned, would be able to ad- 
vise his clients, with any reasonable degree of certainty, as 
to their rights and liabilities arising under sections which 
had not yet been judicially interpreted, and their meaning 
completely determined, Tbe utmost that any lawyer could 
do would be to guess, to speculate, to suggest possibilities, 
or perhaps probabilities. F.ven now the ablest lawyer 
constantly encounters uncertainties in advising upon the 
meaning and efifect of particular sections and clauses of 
the civil code, and upon the rights and liabilities arising 
therefrom ; but this uncertainty would be increased ten- 
fold by tbe condition which I am supposing. Indeed, tbe 
administration of justice, and the enforcement of civil 
rights, by means of litigations, would be turned very 
much, as to their practical results, into a mere game of 
chance. Furthermore, if the work of interpretation should 
go on in this manner for a number of years, until the 



whole, or even a considerable portion, of the civil code 
had thus been judicially construed, the resulting mass of 
actual rules would be inconsistent, incoherent, and even 
contradictory. All symmetry and homogeneity would 
have disappeared from the jurisprudence of the State. 
The law would be in such a condition as to imperatively 
demand a complete reconstruction ; either an entire abro- 
gation of the code, with all its superstruction of judicial 
interpretation, and a return to the common law, or else the 
enactment of a new, more elaborate, and more nearly 
perfect code. Dr. Johnson has described the evil effects 
resulting from such an uncertain condition of the law, in 
strong and forcible language, which well deserves quota- 
tion. He says : * 

" The advantage which humanity derives from law is 
this : That the law gives every man a rule of action, and 
prescribes a mode of conduct which shall entitle him to 
the support and protection of society. That the law may 
be a rule of action, it is necessary that it be known ; it is 
necessary that it be permanent and stable. The law is the 
measure of civil right ; hut if the measure be changeable 
and unknown, the extent of the thing measured can never 
be settled. To permit a law to be modified at discretion, 
is to leave the community without law. It is to withdraw 
the direction of that public wisdom by which the deficien- 
cies of private understanding are to be supplied. It is to 
suffer the rash and ignorant to act at discretion, and then 
to depend for the legality of that action on the sentence of 
the judge. He that is thus governed Uves not by law, but 
by opinion ; not by a certain rule, to which he can apply 
his intention before he acts, but by an uncertain and varia- 
ble opinion, which he can never know but after he baa 
committed the act on which that opinion shall be passed. 
He lives by a law (if a law it be) which he can never know 
before he has offended it. To this case may be justly ap- 



* Boswell'e Life of Johneon, vol. 3, f 



plied that important principle, misera eat servilus ubi jus 
est aut incognitiim aut vagum.* 

Reaching thus the conclusion that the courts should 
adopt some general, fixed, uniform principle or system of 
interpretation, which should be consistently pursued, and 
applied alike to all parts of the civil code, in determining the 
true meaning and intent of every particular provision, 
there are in fact but two such systems possible, and these 
stand in direct antagonism to each other. One of these 
possible systems or principles of interpretation may be 
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■Two addilional GxampleB of the 
looked in the former pflgea; and oathey ai 
narliB I ehall insert then) here, although oi 
ins marriage the civil code says: " § Fifi. Codb 
must be followed by a solemDization, e 
utia or MigatioNS." That is, in ord 
vbere ttiere is no luleninization before a clergyman, or magistrate, but only a 
coDsenC (written or verbal) to be busband and wife, this consent muat be Tollowed 
by " a iDQtnBl aBaumption of marital rights, duties, or obligations." What is the 
meaning of this strange pliraee T The law, as previously aeltled in this Slate, and 
as settled throngliout the country, is, that a consent or agreement of the two par- 
ties to be bnsband and wife, fallowed by " coosummalion" or " cohahi Cation," 
was safGcient witbont anything else to constitnLe a valid marriage. The "ood- 
■ummation" or " cohabitation " here meant, in plain English, simply sexual inler- 
conrse, copulation, nothing more nor less. That ia not only ahown by numeroan 
decisions, but it ia tooat clearly and unmistakably expressed in the familiar maxim, 
" marriage is contracted per verba inpraetenii cum copuia;" while the converge of 
this rale waa alao generally settled that a marriage vria not contraclud per verba in 
Julura eunt copula. The doctrine was thus firmly eEtabiisiicd that a mutual oun- 
aoDt. without any form or solemnization, accompanied or followed by aexual in- 
tercourse, copulation, conatltuted a valid raarriuge. No "'habit" and "■ repute," 
holding each other out to the world as huaband and wife, no living to- 
tber B8 huaband and wife, were neceasary in addition. In fact, in the greatest 
_ mber of the decided caaea which have hold the parties tu be in reality 
married in pursuance of tbia doctrine, the parties had never acknowiedg;e<l 
tiie marriage oprnly ; had never held each other out to the world, nor had 
' as husband and wife; but on the contrary had lived amiari<iOi/ in ■ 
of concubinage aa man and mistress. Is tbe phrase " mutual uaumption of 
imaritnl righla, duties and obligations," intended as a delicate euphemUm for " eop- 
nlation.'' and aa moaning the some thing; and is the common law rule thus left 
unchanged? Or. on theother hand. dobstbis phrase mean something more than, 
eomvlhiiig in addition to, copulation? And ia the common law doctrine thna 
altered 1 The phraae is aliaolntety unknown to the law, and ia so vogue and inde- 
finite that no one could even Rueaa its meaning without the help of judicial in'er- 
pn^tation. Does it mean that the two spouses muet openly live as husband and 
■wife, raiiat hold Each other out to the world aa busband and wife, eta? There ara 
strong arguments against that meaning. In tbe iirat place, the phraEoology to de- 
fcribe exactly that condition has lotig been aettled and is very familiar, and, if 
the authors of the code had auch a meaning, it seems hardly poaeible that they 
should reject this familiar and expressive phraaeolc^y. Instead of saying that 
consent most be followed by " habit and repute." or " by the parties buldingeaoli 
other out to the world as liusband and wife, which would have left no doubt u to 
tbeir meaning, Ibey adop'tbie uncouth phrase, wbinb does uo\ntixaarilg have such 
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substantially described as follows : In construing every 
provision of the code the court should regard the text 
alone as the ultimate and only authority. It should treat 
the text of every provision as a new and independent ut- 
terance or creation of the law, and not as declaratory of, 
or even as being connected with any pre-existing law. It 
should interpret every provision solely by itself, by ascer- 
taining the fair and reasonable meaning of its language, 
but without looking beyond it at the pre-existing law for 
explanation, and should thus construe and apply every 



a meaning. But in the second place, such an alteration of the common law rule 
Beems to be entirely without any reason, and opposed to common sense. Under the 
law previous to ihe code, proof that two parties had treated each other as hus- 
band and wife, had lived together as such, and had held each other out to the 
world as such, was sufficient to enable a jury or court to infer and find the fact of 
a marriage. Why ? Not at all because such living and holding out of iUelf con- 
stitutes a marriage ; but solely because from such living and holding out, the 
court and jury may find that at some previous time the two parties did as a fact 
consent to be married ; did, as a fact, agree to be husband and wife. This conclu- 
sion is sustained by all the decisions oi authority. The previous actual consent 
or agreement to be husband and wife is the ultimate and essential fact which the 
jury must find; the mode of life, the holding out, and the like, are nothing but 
circumstantial evidence from which that fact may be inferred. Now, when living 
as husband and wife, and holding out as such, were only^necessary as evidence for the 
purpose of inferring the fact of a previous consent, it seems strange and useless to 
require evidence of the same kind, of holding out and living as husband and wife, 
and the like, when the fact of a prior consent has already been clearly established 
by other and independent evidence. There seems to be no good sense in such a 
great alteration of the common law doctrine. The uncertainty in the meaning of 
this most important section can only be removed by judicial interpretation. In 
such provisions, so nearly affecting all classes of persons, the meaning ought to 
be clear and unmistakable. The true construction of this section is one of the most 
important legal questions involved in the notorious Sharon case. 

Again, in §§1460-1466,^ the civil code defines covenants running with the land 
and those not running with the land, together with the rights and liabilities flow- 
ing from them respectively, in strict accordance with the common law rules, as 
settled in Spencer's case, and in subsequent deci«ions. There can be no doubt 
that the common law rules, on the subject, are enacted by these sections, without 
any change. Turning to §§ 822-823,* we find sections, the language of which, 
taken literally, Mems to abolish all distinction between covenants running with 
the land, and those not running with the land, when contained in leases. In other 
words, these sections seem to make the assignees of the lessee, and the assignees 
of the lessor, liable for the breach of all covenants, whether they are such as run 
with the land or not. It seems strange that the common law rule on this subject 
should be altered at all, for they were in the.highest degree just and right ; and, 
on the other hand, it is clearly unjust to make assignees liable for all the cove- 
nants made by their assignors — whether lessee or lessor. It seems equally strange 
that such a sweeping change in the common law rules should be made in this in- 
direct and unequivocal manner. Here, again, nothing but a judicial interpreta- 
tion can solve the question, and remove the doubt. 

1 Sees. 896-902 of Proposed Civil Code of N. Y. 

* Sec. 876 of Proposed Civil Code of N. Y. 



provision according to its own terms, without enquiring 
or even caring whether it agreed with, altered, or abro- 
gated any previous rule of law on the subject. In short, 
the very test of the code should be followed without devi- 
ation, as though it was the only and oiiginal source of the 
rule which it contains ; and the test should be fairly and 
reasonably interpreted so as to get at its exact meaning in 
all cases. Behind tlie text the court should not go. 

If this principle of interpretation were strictly and uni- 
formly followed by the court, members of the bar would 
undoubtedly be able to form some well founded and cor- 
rect opinion as to the meaning and effect of sections which 
had not yet been judicially interpreted ; and they could 
thus advise their clients with some reasonable assurance 
of correctness. But there are, as I shall attempt to show, 
insuperable objections to this system iu its application to 
our civil code. 

On the other hand, the court might regard the code as 
primarily and mainly a declaration and enactment of com- 
mon law rules. They might interpret every provision as 
intended to be a mere statement of the common law doc- 
trines unchanged, with all its consequences, unless from 
the unequivocal language of the provision a clear and cer- 
tain intent appeared to alter the common law rule. They 
might construe all new, hitherto unused, and ambiguous 
phraseology, as not designed to work a change in the pre- 
existing settled rules, unless the intent to work such a 
change was clear and unmistakable. This, I submit, is 
the general principle of interpretation which the courts 
should adopt and apply without any deviation to the civil 
code. 

We can conceive of circumstances under wliich the first 
of these two systems or principles would be appropriate 
and advantageous. If a code were absolutely complete, 
so that the pre-existing jurisprudence might be blotted out 
without injury to society ; if it embodied and enacted 
every rule of the law necessary for the regulation of 
human affairs, so that courts would never be obliged to go 
outside of its provisions, and to take a rule from the pre- 
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vious statute or common law ; if its arrangement and 
classification were made according to strictly scientific 
principles, so that there was no conflict, omission, or ob- 
scurity ; if the phraseology adopted by its authors were 
uniform and consistent throughout all of its provisions, so 
that no doubt could arise as to the meaning of particular 
words or clauses ; then the courts might, perhaps, follow 
the first mentioned system in its interpretation, without 
wrong to suitors, and without injury to the law of the 
State. This would more especially be the case if such a 
code dealt exclusively with the penal or criminal law, 
rather than with that department of jurisprudence which 
relates to private civil rights and duties. For example, if 
the code of criminal law, hereinbefore described, now 
pending before the British Parliament, should be enacted, 
the English courts might well apply to it this purely textual 
principle of interpretation, and might be under no neces • 
sity of invoking the aid of common law doctrines in order 
to determine the meaning and effect of particular provi- 
sions. 

All these features and elements, however, which could 
warrant such a mode of judicial exposition and treatment, 
are utterly wanting in the civil code of California. 

My fundamental proposition, to which all of the foregoing 
discussion is merely introductory, may therefore be stated 
as follows : Except in the comparatively few instances 
-where the language is so clear and unequivocal as to leave 
no doubt of an intention to depart from, alter, or abrogate 
the common law rule concerning the subject-matter, the 
courts should avowedly adopt and follow without devia- 
tion the uniform principle of interpreting all the defini- 
tions, statements of doctrines, and rules contained in the 
code in complete conformity with the common law defi- 
nitions, doctrines, and rules, and as to all the subordinate 
effects resulting from such interpretation. A general in- 
tent of the legislature to re-enact and declare common law 
doctrines and rules, with all their consequences, should be 
-assumed and strictly enforced by the courts in their work 
of interpreting all the provisions, except in the few special 



instances where a contrary intent is unequivocally mani- 
fested by the particular language. Although in formulat- 
ing a particular rule, the authors of the code may have 
abandoned the customary and familiar phraseology of 
judges and text- writers, and have adopted terms hitherto 
unused and unknown ; and even although a particular 
definition, statement of doctrine, or rule may be so ex- 
pressed that, if the provision stood alone, as a new and in- 
dependent creation, unconnected with any pre-existing 
law, its literal import and meaning might be different 
from the common law, yet the courts should apply the 
same principle, should recognize and enforce the same 
general intent, and should regard such provisions as enact- 
ments of common law definitions, doctrines, or rules — 
unless the language left no doubt whatever of a design 
to depart from the common law. No provision of the 
code should be interpreted by itself alone ; its meaning 
and effect should be discovered by a comparison with all 
the othrtr provisions relating to the same subject-matter, 
and especially by a reference to the pre-existing and still 
existing common law rules. 

The cori'ectness of this proposition seems to bo clearly 
established by the following, among other reasons, some of 
which extend with equal cogency to all codes, while the 
othere apply with special force to our civil code. 

First. — The common law as a form of jurisprudence 
possesses certain peculiar excellencies, acknowledged by 
all able jurists to belong to it in the liighest degree, which 
constitute its essential characteristics, and which render 
it, in those respects, superior to any other form of mum- 
cipal law in itd adaptability to the needs of a progressive 
society ; and a code should be so composed, and especially 
should be so interpreted and construed by the courts, as to 
preserve to the greatest possible extent these pecuhar ex- 
cellencies. The distinguishing element of the common 
law, and one of its liighest excellencies, is its elasticity, its 
power of natural growth and orderly expansion. Its doc- 
trines, however formulated, are not limited to any fixed, 
existing condition of facts, but they may, by virtue of 
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their own inherent power, be extended to new facts and 
circumstances, as these are constantly arising in the inter- 
course of men and transactions of hf e. The peculiarity of 
statutes, on the other hand, is their rigidity. Statutory 
rules once enacted cannot be readily modified and expand- 
ed by the courts so as to cover new facts and relations not 
included within their expressed terms. I may be per- 
mitted to quote language which I had used with reference 
to this subject in another place : '^ What is required in any 
form of national jurisprudence that it may best accom- 
plish its design ? First, that the several rules should be 
clear, precise and certain, so that the citizen, as far as the 
nature of the subject will admit, may understand them, 
and be instructed in his duty. Secondly, that these rules 
should be comprehensive, so that they may embrace not 
only transactions and relations already known, investi- 
gated, and in terms provided for, but all others which may 
naturally arise in the progress of society. Thirdly, that 
those rules, however stringent they may be, should not 
forever remain fixed and immovable, the same through 
all time, but should possess in themselves the inherent 
power of adaptation to the wants of a progressive people, 
being able to withdraw from the forms of the past, and fit 
themselves to the hfe of the present. Fourthly, that these 
rules, as they exist at any time, should be flexible, con- 
taining provisions for exceptions to their general require- 
ments, so that when a case does not fall within the reason, 
although it may within the letter, of a regulation, it shall 
not be controlled by such rule contrary to justice and 
equity. Fifthly, that these rules should not be arbitrary, 
and disconnected, but should be united together by gen- 
eral principles into one complete system, with parts mutu- 
ally dependent and sustaining."^ 

Of these five requisites the single one of certainty is 
claimed on behalf of codes as their chief and distinguishing 
excellence ; while even the ablest advocates of codification 



*Pomeroy'8 Introd. Munic. Law, § 326, 



54 

concede that all the others are possessed in the highest de- 
gree by the common law, and by it alone. That all these 
peculiar features are of the utmost importance to the well 
being of society, and that no system of national jurispru- 
dence can be perfect without them, it needs no argument 
to show. All the really able jurists of the highest au- 
thority in England and in this country, who have advo- 
cated the system of codification, have expressly recognized 
and fully admitted this peculiar excellence of our common 
law. They have insisted that the same excellence can be 
preserved in a code ; and that a national code, in order to 
accomplish its beneficial design, should be drawn up by its 
authors, and interpreted by the courts, so as to preserve 
this distinctive feature of the common law, in connection 
with the element of certainty belonging especially to codi- 
fication. By far the ablest of all the English advocates of 
codification was Mr. John Austin. It is not too much to 
say that all the present tendency in favor of codes among 
the lawyers and judges of England, is the direct result of 
his teachings. While urging the benefit to be derived 
from codification, he freely admits the very great difficulty 
of framing a code which shall come up to his ideal, and 
produce the benefits theoretically belonging to that form 
of a national jurisprudence. He dwells at large upon the 
distinguishing elements o f elasticity, expression and pro- 
gressive development possessed by the common law, and 
declares that the same elements may be, and could be 
preserved in a code properly planned and executed in con- 
formity with the perfect ideal or type. We thus reach 
the conclusion that the element of certainty should not be 
attained in a code by a sacrifice of all these other peculiar 
features which belong to the common law; but on the 
contrary, these distinguishing excellencies of the common 
law should be preserved and maintained in connection 
with the ^'certainty" which, it is claimed, accompanies 
statutory legislation. 

It must be confessed that the authors of our civil code, in 
formulating its provisions, have done little to retain, even 
if they have not completely lost sight of and ignored, 



55 

these attributes of the common law. These peculiar ex- 
cellencies of the common law, therefore, if they are pre- 
served at at all, must be secured and maintained by the 
judicial interpretation given to the code. It is only by 
construing and interpreting the code as being declaratory 
of common law. definitions, doctrines, and rules, that the 
element of elasticity, expansion and comprehension can 
be preserved and made efficient. Indeed, the very ele- 
ment itself, as applied to and connected with the code, 
consists wholly in such a mode of interpretation. If each 
section were interpreted textually, as a new and independ- 
ent enactment, all the peculiar excellencies and advan- 
tages of the common law system would at once disappear 
from our State jurisprudence. If, on the other hand, 
these sections are generally interpreted as being merely 
declaratory of common law definitions, doctrines, and 
rules, those doctrines and rules would remain as efficient 
parts of our jurisprudence, unchanged in substance, opera- 
tion, and effect, although clothed with a statutory form. 
The doctrines while embodied in the code, under the au- 
thority of the legislature, would still retain the elasticity, 
the power of expansion and of adaptation to new facts and 
circumstances, and the comprehensiveness which belonged 
to them in their original form as portions of the ** un- 
written" common law, — or law promulgated by judicial 
decisions. Many of the examples given in the previous 
pages will furnish illustrations of this effect. If the 
§ 2444, concerning the liability of one held out as a partner 
heretofore examined,^ were interpreted textually, with no 
reference to the pre-existing law, by giving a strict literal 
meaning to the word '* communicated," the result would 
be a doctrine quite different from that of the common law, 
rigid and inflexible in its operation, and capable of apply- 
ing to one condition of fact alone. All the flexibility, jus- 
tice, and equity of the common law doctrine would be lost 
at one blow. If, however, no special effect is given to the 
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word ^^communicated," and the section is interpreted 
simply as an enactment of the familiar common law doc- 
trine, then that doctrine, although clothed in statutory- 
language, will retain its original breadth and flexibility, 
and will apply to every possible condition of fact which 
comes within its scope and operation. If §§ 2316 and 
2317, previously discussed,* are interpreted as declaratory 
of the common law, as intended to reach the general doc- 
trines as to the nature and effect of '* express authority" 
and '* implied authority -' of agents, then these sections 
will apply to and control all the various facts and relations 
which can arise in the affairs of life, as fully and as cer- 
tainly as though the doctrines which they embody had re- 
mained in their original common law form, and had not 
passed through the hands of the legislature. I need not 
multiply illustrations. Every intelligent lawyer will ap- 
preciate the paramount importance of construing the civil 
code so that its sections shall preserve all the flexibility, 
comprehensiveness, and power of expansion and adapta- 
tion which are the peculiar and distinguishing excellencies 
of the *4aw of judicial decision," or so called ^' unwritten 
common law." 

Second, — The civil code, as a matter of fact, was not de- 
signed to make any general alterations in the established 
doctrines and rules of the common law. In this connec- 
tion it should be carefully remembered that the rules of 
our jurisprudence, as they existed before the code was 
adopted, included the doctrines and rules of equity, as well 
as those of the common laiv, technically so called. These 
doctrines and rules of equity, and of the law, as they had 
been established by judicial decision previously to the code, 
wei'e, on the wliole, eminently just and equitable, and 
wei*e particularly well adapted to our social and business 
wants, and to our modes of thought and life. No serious 
objection was made to the substauce of the then existing 
jurisprudence ; the objections were ui'ged to its form and 
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outward condition, to its being scattered through innu- 
merable decisions and isolated statutes, so that it could 
only be known to the professional lawyer. This defect it 
was proposed to remedy by a code. The main object of a 
code, and the principal benefit claimed to result from it, 
was the single element of certainty. By a code, it was 
asserted, the existing rules of the law might be collected 
from the decisions, statutes, and text-books, in which they 
were then scattered, and arranged into one systematic 
body, and might thus become known to all persons of aver- 
age intelligence. In all the movement in favor of codifi- 
cation, no design appeared to make new law. The sole 
purpose was to put the established rules of tbe law, most 
of which then existed merely in the form of judicial deci- 
sion, into a statutory and definite form and language. 
The authors of the code were, in reality, to be compilers, 
rather than creators of law. The correctness of these 
statements is shown by the writings of the ablest advocates 
of codification in England and in the United States ; by 
all the discussions which preceded the adoption of our own 
codes ; and by the official reports of the commissioners, 
who prepared the proposed civil code in New York, and of 
the commissioners who drafted the civil code of Califor- 
nia. While a few incidental rules were objected to, and 
avowedly changed, the main purpose to clothe existing 
rules in a statutory form is everywhere apparent. 

Such being the fact, it follows, as a necessary conse- 
quence, that this intent and main design of the authors of 
the code should be constantly recognized, and earned into 
effect by the courts. In construing and interpreting the 
text, courts should proceed upon the assumption that the 
settled rules of law and equity are not changed, but are 
simply re-enacted in all their force and with all their effect, 
even though there is some verbal deviation from the fa- 
miliar language and mode of formulating these rules m 
almost every section. It is only where, from the language 
employed, and the mode of expression, an intent to alter 
the previous law is unequivocal, and beyond all doubt, that 
the courts should interpret a provision as making any 
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change. In this manner alone can the main design of the 
code be carried into operation. 

Third. — The civil code does not embody the whole law 
concerning private and civil relations, rights, and duties ; 
it is incomplete, imperfect, and partial. 

It is, perhaps, inevitable that the system of codifying 
the private civil jurisprudence, the common law and equity 
— shall finally prevail in this country and in England. 
One fact, however, is true, if any certain conclusion can 
be drawn from both reasoning and experience. The bene- 
fits which are claimed for the system of codification, avow- 
edly belong only to a complete code — to a code which shall 
embody the complete existing civil jurisprudence of the 
State, absolutely all of the legal rules which are recognized 
as operative, whether originally created by statute or by 
judicial decision. Such a code should cover the whole do- 
main of civil jurisprudence, so that the courts should find 
in it the source of all their decisions, and should never be 
obliged to go behind it and borrow a rule from the pre- 
existing common law or equity. Austin, who is the lead- 
ing advocate of codification among the English jurists, and 
who really originated the movement in England and in 
this country, bases all his reasoning upon such a complete 
and exhaustive code ; but while holding it up as an ideal, 
he fully admits the great difliculty of framing a code which 
shall at all fulfill the conception and produce its anticipated 
benefits. It seems to me that reasoning and experience, 
alike, show that a mere partial civil code, a code which 
only professes to contain elementary definitions, the most 
general doctrines, and a few special rules, leaving the 
great mass of practical rules and doctrines still existing 
as a part of the common law and equity by its side, is only 
an additional source of uncertainty and confusion intro- 
duced into the jurisprudence of a State. As this descrip- 
tion applies in the most direct manner to the civil code of 
California, the inquiry remains, how far may this uncer- 
tainty and confusion be lessened or removed by its judi- 
cial interpretation. 

The civil code is at most onlv an outline. It does not 
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purport to embody the entire jurisprudence of the State ; 
it contains only portions of that jurisprudence, and even 
those portions are given in a fragmentary manner. One 
very noticeable feature of the code is, that it makes no dis- 
tinction whatever between the rules of law and of equity. 
By far the greater part of its definitions, doctrines, and 
rules are purely legal; and when any equitable doctrines 
and rules are given, they are commonly mingled up with 
legal rules, as though the two departments had no sepa- 
rate existence. Indeed, the code seems to be drawn upon 
the assumption that all distinctions between *4aw"and 
^'equity" had been abrogated, and that the two had been 
combined into one homogeneous system ; and it absolutely 
gives no indication whether any rule is legal or equitable. 
As a whole, the code is exceedingly meager and deficient 
in the statement of equitable doctrines. A very great 
number of the most important, well settled, and necessary 
doctrines and rules of the equity jurisprudence are no- 
vsrhere formulated, mentioned, nor alluded to, nor included 
by necessary implication in any portions of the text. 

In the chapters or titles upon each distinct topic, such 
as agency, partnership, negotiable instruments, guaranty, 
suretyship, trusts, wills, etc., etc., the uniform plan of the 
code is as follows: It gives general and elementary defini- 
tions of legal relations, terms, and transactions, which are 
imiformly stated in an exceedingly brief and concise manner, 
and are often stated in language differing somewhat from 
that which has been usually employed by judges and text 
writers. It formulates a number, greater or less, of the 
more general doctrines^ which are sometimes clothed with 
a new phraseology, and are always expressed in an ex- 
ceedingly abstract, condensed, and concise manner, with- 
out amplification or explanation, without illustrations or 
applications, and without going into any detail of the 
separate individual consequences or results flowing from 
these very general doctrines. These very consequences 
have been developed in the form of innumerable special 
and single rules, through the progressive courts of judicial 
decision ; and it is, in fact, these special rules which really 
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constitute the body of our law as a practical jurispru- 
dence, and which are constantly quoted and relied upon 
by the courts as the practical guides and precedents (*' the 
cases in point "), in the daily work of adjudicating upon 
the new controversies which arise in the varying affairs of 
life. Almost all of these special and single rules are 
omitted ; the code is chiefly composed of quite general and 
abstract doctrines. Finally, in treating of important 
topics, such as agency, negotiable instruments, partnership, 
and the like, the code sometimes adds a very few, —one or 
two, two or three, — special and single rules, applicable to 
certain definite, ascertained, and fixed conditions of fact. 
In almost every instance, these special single rules are 
plainly introduced in order to settle and render certain 
some particular question concerning which there had pre- 
viously been a doubt or difference of opinion arising from 
a conflict o^ decision between courts of different States, or 
between English and American courts, or perhaps between 
the decisions of the same court. The rule had been laid 
down differently by different courts, and the authors of 
the Code plainly intended to remove all doubt, and to make 
the rule certain by the special provision of the text. The 
whole number of particular rules belonging to this class, 
is, however, very small. 

In all these general doctrines and special rules, the in- 
stances are very few in which the authors of the code 
have plainly and unequivocally altered a settled com- 
mon law doctrine or rule. In making this statement 
I would carefully guard against a possible miscon- 
ception of my meaning. Of course, I do not refer to 
those portions where, either from considerations of policy, 
or borrowing from previous legislation, the code has de- 
parted widely from common law doctrines in respect to 
some entire and important subject matter — for example, 
the provisions concerning married women's property and 
contracts, community property, inheritance and succes- 
sion, express trusts in law, contingent remainders, home- 
steads, the abolition of dower and curtesy, and the like — 
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subjects in respect to which the entire theory of the com- 
mon law has been abandoned. 

The result is there reached that, taking the jiu*isprudence 
of the State as a whole, and leaving out of view subjects of 
the kind last above mentioned, the great mass of actual, 
practical rules of law and equity which immediately guide 
the courts in their work of adjudicating, are riot expressed 
in the code, are not even included by necessary implication 
in what is expressed. For such rules the courts must go 
outside of the code, and must find them in the pre-existing 
and still existing common law or equity, untouched or un- 
altered by the code. The daily experience of the courts 
demonstrates the truth of this conclusion. Very few cases 
are decided in which legal or equitable rules drawn from 
a source outside of the code, are not invoked as necessary 
for the decision. Some adequate notion may be formed 
of the enormous number of single, specific, separate rules 
constituting our entire jurisprudence as settled by the 
courts, by a reference to a complete and exhaustive digest 
of reported decisions, or to the works of text writers. 
The '^ United States Digest," extending to and including 
the year 1869, consists of fourteen large volumes, each 
volume averaging about 800 pages, and the matter is so 
condensed that each paragraph is the statement of a dis- 
tinct and separate rule. A separate additional volume of 
the same size is required to contain the decisions of each 
subsequent year. If by a comparison of digests and text- 
books we should assume that the total jurisprudence of 
the State dealing with private civil relations, rights and 
duties, consisted of 50,000 separate, specific rules, then the 
civil code, by the largest allowance, would not contain, 
expressly or by necessary implication, more than 5,000 of 
this number. 

This condition seems to demand most imperatively that 
the principle of interpretation, which I have suggested, 
should be followed by the courts without deviation, in 
order to prevent the law of the State from becoming inex- 
tricably confused and contradictory. In all our litigations 
arising under every branch of the mercantile or commer- 
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cial law, or under the general law of contracts, or of per- 
sonal rights, etc., the courts must invoke and be governed 
by the settled rules of the common law and of equity out- 
side of the code, as well as the rules on the same subject 
matters contained in the code. In cases involving the law 
of agency, notes and bills, partnership, bailments, trusts, 
and the like, the decision must still frequently depend 
upon these external rules in place of or in addition to the 
doctrines which the authors of the code have incorporated 
into its text. In fact, the great majority of the practical 
rules upon which the courts must rely, are thus to be 
found outside of the code, — parts of the great common 
law and equity systems left untouched by the codification. 
Such being the case, an obligation of the highest charac- 
ter rests upon the courts, that the results of their invoking 
and following these two species of authority thus binding 
upon them, should be harmonious, consistent and not con- 
tradictory. For example, a cause arising under the law of 
agency, decided upon the authority of a provision in the 
civil code, should not conflict in any manner with a similar 
cause decided under the authority of a common law rule 
external to the code. This obligation, I submit, can be suc- 
cessfully fulfilled only in one manner, — ^by interpreting all 
the provisions of the code as declaratory of common law or 
equitable doctrines and rules, unless the intent to make a 
change clearly appears from the unequivocal language of 
the text. The results of adjudication in all controversies 
would then harmonize with the settled rules of law and 
equity that have not been embodied in the code ; all con- 
flict between the rules expressed in the code and those,ex- 
ternal to it would be obviated. The truth of this conclu- 
sion will clearly appear, I think, from the following con- 
siderations. If the courts do not adopt this uniform prin- 
ciple of interpretation, but, on the contrary, interpret each 
provision of the code textually, according to its literal 
terms, without reference to the pre-existing law or equity, 
then one or the other of two alternative effects must neces- 
sarily be produced. First. Either there would arise the 
very antagonism, conflict and contradiction, which I have 
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mentioned, between the special and particular rules de- 
rived by judicial decision from the doctrines formulated in 
the code, and those contained in decisions based solely upon 
the authority of common law and equity doctrines and 
rules still left in operation outside of the code ; or, Second. 
In order to escape this conflict, the courts would be com- 
pelled to modify and alter, to a greater or less extent, the 
whole body of common law and equitable rules existing 
external to the code, so as to bring them into a conformity 
with the express provisions of the code as thus inteipreted 
and construed. In other words, the courts would be forced 
to undertake the enormous and even appalling labor of 
reconstructing the entire system of common law and equity 
jurisprudence, so far as the same had not been embraced 
within the text of the civil code. There is plainly no other 
possible alternative. One or two simple examples will 
sufficiently illustrate my position. If § 2444, concerning 
the liability of one held out as a partner,^ heretofore men- 
tioned, is interpreted by the courts as simply declaratory 
of the established common law general doctrine, without 
modification, then all the special rules on the subject, laid 
down by the courts, by which persons are declared to be 
liable under a great variety of particular circumstances, 
would still remain in full force, to be invoked by our 
judges under proper cases, as much applicable and authori- 
tative under the code as before its enactment. 

But if this section should be interpreted textually, as 
altering and restricting the common law doctrine, by 
means of the word "communicated,'' then, as a matter 
of course, many of these special rules, resulting from the 
common law doctrine, would no longer be applicable ; 
they must either be altered, or else entirely rejected and 
others substituted in their place. Again, under the com- 
mon law, general doctrines concerning the nature and ex- 
tent of '^ express" authority, and *' implied" authority 
of agents, hundreds of special rules have been laid down 
by the decisions, declaring principals to be liable or not 
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liable, as the case may be, from the acts of their agents 
under particular circumstances. If §§ 2316 and 2317* are 
interpreted as merely declaratory of these common law 
general doctrines without modification, then all of these 
special rules would be as applicable and as binding upon the 
courts under the code as before it, and the law of agency 
would continue to be a consistent and harmonious system. 
If, however, these sections are interpreted textually, as 
modifying the common law doctrines to such extent as 
would seem to be required by a strict adherence to the very 
letter, it is not too much to say that the law, which has 
regulated the relations between principals and third per- 
sons, arising from the acts of agents, would thereby be 
revolutionized. The courts would be compelled, virtually, 
to reconstruct this most just and equitable branch of the 
law merchant. 

Fourth and last. The very defects, omissions and char- 
acteristics of the civil code in its language, style and mode 
of composition, described in previous articles, are most 
urgent grounds for adopting this principle of interpreta- 
tion. 

The ground stated under the foregoing head may pos- 
sibly be regarded by some as merely theoretical and specu- 
lative, and as having no practical value. Some members 
of the bar may, perhaps, consider it a matter of no import- 
ance whether the peculiar excellencies of the common law 
are retained in construing the code, or whether the authors 
of the code had no general intent to change the common 
law doctrines, or whether the results of judicial decisions 
based on the code, are consistent and harmonious, and 
therefore the reasoning may be treated by them as having 
no force and cogency. On the other hand, the reasons 
which fall under the present head are in every respect 
practical ; their force must be recognized and felt by 
every lawyer ; their effect cannot be obviated, since^they 
arise from the very fact that a judicial interpretation of 
the text is necessary. 



* See ante, p. 27. 
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It has already been shown in previous articles that the 
definitions, statements of doctrines, and rules contained in 
the civil code, everywhere assume and require a full 
knowledge of the previous common law and equity rules 
concerning the same subject matters. No meaning at all 
can be given to some of the provisions, and no full, com- 
plete and accurate meaning to any of them, without a re- 
sort to the common law and equity as they existed at the 
time when the code was adopted. To illustrate by one or 
two examples taken at random, without such a reference 
not only to the general doctrines, but even to the minute 
and special rules of the common law and of equity, it 
would be impossible to give any true interpretation, — 
hardly possible to find any satisfactory meaning, — of the 
sections concerning libel and slander, fraud, suretyship, 
guaranty, contracts of indemnity,* etc. On the other 
hand, certain subdivisions of the sections concerning 
duress furnish an example of an unequivocal intent to alter 
— or rather add to — the settled doctrines of the common 
law.f I need not add anything on this subject to what 
was said in the previous pages. Now, since the provisions 
of the code thus assume a knowledge of pre-existing law, 
and since a resort thereto by the courts is absolutely es- 
sential, the only method by which any certain, consistent, 
and just results can be attained through an interpretation 
of these provisions, is by adopting and following the prin- 
ciple that they are, in general, declaratory of common law 
and equity rules. While the text of the code plainly 
discloses the pre-existing law and equity as its 
basis and source, it does not furnish the courts, in 
general, with any certain means of determining 
when or to what extent it departs from that original. 
The very characteristics of the text, its conciseness, con- 
densation, abstract mode of statement, render it impossible 



♦Civil Code, §§45-47 (defamation) (N. Y. Code, sec. 81-83); 1572, 1578, 
1709, 1710 (fraud) (N. Y. Code, sees. 986, 987, 988, 989); 2840. 2845 (surety- 
Bhip) (N. Y. Code, sec. 2450); 2794, 2819 (guaranty) (N. Y. Code, sec. 2400); 
2778 (indemnity) (N. Y. Code, sees. 2880.) 
\lbid, §§1569, 1570. 
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for the courts, in interpreting a particular provision, to fix 
upon any plain meaning differing from the common law, — 
to decide in what instances, in what manner, and how 
far the general language had altered the rule of law or of 
equity on the sujbect previously settled. The provisions of 
the code refer the courts back to the previous law for 
their meaning and effect ; but under the light thus ob- 
tained, no other and different meaning can with certainty 
and precision be given to their terms. Under this view, 
the principle of interpretation which we advocate, is not a 
matter of choice, it becomes a necessity. The practice of the 
authors of the code, heretofore described, of abandoning 
familiar legal terms and phrases, and of adopting in their 
place terms and phrases hitherto unknown in legal no- 
menclature, is subject to the same observations. While 
these new, unusual and unknown words and phrases do 
produce more or less uncertainty, and thus require judi- 
cial interpretation to settle their meaning, they do not, in 
general, enable the courts to fix upon any clear and pre- 
cise meaning different from the common law; they do not 
enable the courts to determine with exactness whether, 
and to what extent, the previous law has been altered.* 

* In this connection, I add another instance of uncertainty, growing out of 
the very general mode of expression, and requiring judicial construction. The 
common law rule seemo firmly settled that a factor having the goods of his princi- 
pal in his possession for sale, cannot pledge them for any purpose whatever with- 
out express authority. A pledge no matter for what purpose, even though the 
money raised thereby was used by the factor for the benefit of his principal, was 
nugatory ; the principal could disregard the pledge, and retake the goods from 
the pledgee without repaying the latter's advances. As this common law rule often 
worked great hardship in ordinary business transactions, it was modified in the 
early part of the present century, by a statute of the British Parliament, called 
the ** Factor's Act." Similar legislation has been enacted in many American 
States. This statute rendered such pledges valid as against the principals, 
although the factors had acted in violation of their authority in favor of pledgees 
who had made an advance on the credit of the goods pledged, in good faith, and 
without notice of the principal's rights. On this subject the civil code contains 
the following sections: In the article on "Factors," are the following: " g 2368.^ 
In addition to the authority of agents in general, a factor has actual authority 
from his principal: 1, to insure the property, etc.; 2, to sell on credit anythinji^ 
intrusted to him for sale, etc., but not 1o pledge, mortgage, or barter the same." 
" g 2369. A factor has ostensible authority to deal with the property of his prin- 
cipal as his own, in transactions with persons not having notice of the actual own- 
ership." In the chapter on " Pledges," there is the following: "§2991. *0ne 
who has allowed another to assume the apparent ownership of property for the 

1 Sec. 1871 of proposed Civil Code of N. Y. 

* Sec. 2625 of Proposed Civil Code of N. Y. 
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It may be possible to draw up a code of the private civil 
jurisprudence, to which the principle of interpretation 
which I have thus advocated, would not necessarily apply. 

If a code was so constructed that, while it formulated all 
the doctrines and rules of the common law and equity, 
with such alterations, amefidments, and additions as were 
thought proper, it still retained in all its parts the distin- 
guishing excellencies of those systems, — their elasticity, 
their power of expansion, of development, of continuous 
adaptation to the progressive condition of society; if such a 
code, in addition to the detail of doctrines and rules, also 
embodied all the leading principles of the common law 
and of equity, to be interpreted not according to the letter 
of their statutory expression, but as living and fruitful 
sources of doctrines and rules, to the same extent and in 
the same manner as before their being clothed with a 
statutory form ; if such a code contained all of the ex- 
isting doctrines and rules of the jurisprudence, stated in a 
complete manner, in consistent phraseology, with sufficient 
amplifications, explanations, illustrations, and applications, 
then the courts might look no further than the text of the 
legislation; might regard the code as the origin, the creation 



purpose of making any transfer of it, cannot set up his own title to defeats pledge 
of the property, made by the other to a pledgee who received the property in good 
faith, in the ordinary course of business, and for value." In Davis u. Russell, 52 
Cal., 611, 616, the court cite § 2991, and hold that it gives a factor the 
power to pledge. The court do not refer to the other sections above quoted, 
nor was their attention called to them by the arguments of counsel as reported. 
Even if by § 2369 a factor has "ostensible" or implied power to pledge, that 
power is expressly confined to pledgees not having notice of the principal's rights 
of ownership. But the language of § 2991 is so broad that it might seem to vali- 
date pledges made by factors to pledgees who had notice of the principal's rights, 
under some circumstances. Even if there be no direct conflict between these sec- 
tions, there is an ambiguity as to their true meaning and operation, which judicial 
interpretation alone can remove. 

It has been suggested to me that in giving § 55 of the civil code defining mar- 
riages as an example of uncertainty, in a previous page (ante, p. 50), the remarks 
which I made concerning one mode of construing its language, might exert an in- 
fluence upon the decision of any action which may be pending before the courts, 
involving the judicial interpretation of this section, and might thus be prejudicial 
to one or the other of the litigant parties. It is certainly unnecessary for me to 
say that no such effect was intended or suspected, nor shall I for a moment as- 
sume that suggestions, so casually made, could have the slightest influence upon 
the minds of judges in determining any pending controversies. The whole scope 
of my essay is apparent, — to point out various kinds of ambiguities and uncertain- 
ties which arihe mainly from the phraseology and mode of composition adopted 
by its authors, and which seem to require that a uniform system of interpretation 






